
th  ed. Found atio n Press 2019) ( CB), in 
cases you down lo ad, or in Handou t Materi als.  

 There is a read in g assig n men t for the firs t cl as s.  

 Academic Honesty:  All stu d en ts will be exp ected to con d u ct 
thems elv es in acco rd an ce with the Univers ity ’s Acade mi c Honesty 
policy.  Assign me n ts will be grad ed on an ind iv idu al basis with the 
exp ectatio n that ea ch assig n men t will be comp leted b y each stu d en t 
actin g alo n e.  Studen ts may email ques tio n s to me at 
selig man@roches ter.edu .  Studen ts may stu d y tog eth er for cl as s 
prep aratio n.  

 Grades:  Your gra d e will be based 25 percen t on you r perfo rm an ce 
on the Midter m Examin atio n on October 13; 25 percen t on the in clas s 
Final Examin atio n on Novemb er 29; and 50 percen t on you r oral and 
written per fo rm an ce at the Constitu tio n al Conven tio n, Decemb er 1 and 
Decemb er 6.  

 Both the Midter m and Final will be in a one hou r form a t with fou r 
to six essay ques tio n s.  
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 For the Constitu tio n al Conven tion, ea ch of you will be exp ected to 
pro p o s e an Amendmen t to the Constit u ti o n and based on the read in g s in 
this cou rs e to prep are the most pers u as iv e leg al analy s is of why th e 
Amendmen t sho u ld be ado p ted.  Final pap ers may be up to 20 doub le 
spaced pag es inclu d i n g foo tn o t es with a fon t no smalle r than 12.  

 

August 25  Intro d u ctio n:  Altern ativ e Views of the 
Constitu tion.  Downlo ad Declaratio n of 
Indep en d en ce  

August 30  The Americ an Revolu tio n:  Downlo ad Articles o f 
Confed erat i o n, and read in Caseb o o k ( CB), The 
Constitu tion of the United States, CB lix -lxv ii.  
Just read the orig in al Constitu tio n.  We will stu d y 
Amendmen ts later.  

Septemb er 1  A Presid en t, Not a King:  Preamb le and Article II 
of the Constitu tio n, CB lix, lxiii -lxv; Youngstown 
Sheet & Tube v. Sawyer, CB 298-306; Downlo ad 
Department of Homeland Security v. Regents of 
the University of California, 591 U.S. ___ (2020) 
–  just read Chief Justice Roberts Opinio n.  

Septem b er 6  LABOR DAY 

Septemb er 8  Presid en tial Powe r s in Times of War:  Note, 
Executiv e Power in Times of War or Terro ris m, 
CB 341-350; Ex Parte Milligan, CB 350-353; Ex 
Parte Quirin, CB 353-355; Johnson v. 
Eisentrager, CB 356-357; Note, The Execu tiv e 
Respo n s e t o the Events of 9/11, CB 357- 358; 
Rasul v. Bush, CB 358-359; Hamdan v. Rumsfeld, 
CB 372-379; Boumediene v. Bush, CB 379-387. 
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October 25  Marital Rights:  Loving v. Virginia , CB 672-673; 
Lawrence v. Texas, CB 563-570; United States v. 
Windsor, CB 575-582; Obergefell v. Hodges, CB 
583
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Novemb er 10 Is the First Amendmen t Obsolete?:  New York 
Times v. Sullivan, CB 1006-1009; Downlo ad Tim 
Wu, Is the First Amendmen t Obsolete?, 117 
Mich. L. Rev. 547 (2018),  Columb ia Pub. Law 
Research Pape r No. 14 -573 (2018), availab l e for 
free and open acce s s at ht tp s://scho lars h ip.law . 
colu mb ia.edu/facu lty,sch o lars h i p/207 9.  

Novemb er 15 The Free Exercis e Clause of the First 
Amendmen t:  Note, A History of the Relig io n 
Clauses, CB 1558 -1565; Reynolds v. United 
States, Sherbert v. Verner, Wisconsin v. Yoder, 
CB 1581-1588; Employment Div. Dept. of Human 
Resources v. Smith, CB 1593-1600; Burwell v. 
Hobby Lobby, CB 1608-1614; down lo ad Chief 
Justice Roberts ma jo rity decis io n in Fulton v. City 
of Philadelphia, 593 U.S. ___ (2021).  

Novemb er 17 The Estab lis h men t Clause:  Note , CB 1615-1616; 
Lee v. Weisman, CB 1648-1655; Edwards v. 
Aguillard, CB 1660-1664; Lynch v. Donnelly, CB 
1671-1677; McCreary County v. ACLU of 
Kentucky, CB 1682-1687; Trinity Church v. 
Comer, CB 1699-1702. 

Novemb er 22 Summa ry of Cours e  

Novemb er 29 Final Examin atio n  

Decemb er 1  Constitu tion al Conven tio n  

Decemb er 6  Constitu tion al Conven tio n  
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• Certain cases can be bro u g h t only in fed eral cou rt (e.g., 
copy rig h t cases), while oth er cases can be bro u g h t only in 
state cou rt (e.g., cases aris in g und er state laws bro u g h t by 
citizen s of the sa m e state).  
 

THE FEDERAL COURT SYSTEM 
Supreme Court United States Supreme Court 
Appellate Courts U.S. Court of Appeals 

12 Region al Circu it Courts of Appeal s  
1 U.S. Court of Appeals for the Feder a l Circu it  

Trial Courts U.S. District Court 
94 judicial districts  

U.S. Bankru p tcy Courts  
U.S. Court of Inte r n atio n al Trade  

U.S. Court of Fede ral Clai ms  
Federal Courts and 
other entities 
outside the Judicial 
Branch 

Military Courts (Trial and Appellate) 
Court of Vietnam Appeals 

U.S. Tax Court 
Federal administrative agencies and boards 

 

B. Powers of the Federal Courts  

 Sectio n 2:  The jud icial Powe r shall exten d to all Cases  . . . 
arisin g und er this Constitu tion, the Laws of the United States .  . . 
[and ] the Controversies  to which the United States shal l be a 
Party; to Contro v ers ies between two or more States; bet ween a 
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• No “adv is o ry opin io n s.”  There must be a con cret e disp u te 
between two (or more) advers a rial pa rties.  

• There are two basic typ es of cases:  crimin al and civ il.  
Crimin al cases can only be bro u g h t by the gov ern men t.  Civil 
cases can be bro u g h t by the gov ern men t or priv ate pers o n s.  

• “Class actio n s ” are cases inv o lv in g a gro u p of similarly -
situ ated ind iv id u als.  They per mit the effi cien t adju d icat i o n 
of larg e numb e rs of rel ated cases.  

 The Parti es Involv ed: 

• The pers o n filin g the Complain t is th e “Plain tif f.”  
• The pers o n bein g sued is the “Defen d an t.” 
• Federal jud g es are app o in ted for life “du rin g goo d Behavio r,” 

and their comp en s atio n may not be red u ced.  Judges decid e 
issu es of law and p ro ced u re.  

• Generally, a Jury d eter min es the fa cts (someti mes a Judge is 
the fact fin d er).  

 The Federal Court System:  

• Federal cases usu ally beg in in United States District Court.  
• Trial oc cu rs here.  
• In a crimin al case, f acts at issu e must be pro v en bey o nd a 

reas o n ab l e dou b t.  
• In a civ il case, fact s must be pro v en by a prep o n d eran ce of 

the evid en ce.  
• Jury (or jud g e) mak es fin d in g s of fac t and ren d ers a ver d ict 

or a jud g men t.  
• In cri min al case, verd ict of guilty or not guilty.   In civ il case, 

jud g men t for plain tiff (often mon etar y damag es) or 
defen d an t.  

 Findin g and Citin g Court Opinio n s:  
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• Text –  plain mean in g  
• Inten t or purp o s e  
• Legislativ e histo ry is often non ex is ten t, but acco u n ts of 

pro ceed in g s and Federalis t Pape rs someti mes used.  
• Statutes –  rich leg i s lativ e histo ry  

II. Why was the Cons titu tio n Enacted? 

 Consid er three vie ws: 

A. A Revolu tio n Agains t the King  

 To creat e a Nation, the challen g e of th e drafte rs was to unite 13 
colo n ies which had lon g been sep arate into a com mo n cau s e.  The 
imm ed iate back g r o u n d of the Constitu tio n was the in cr eas in g 
agg res s i v en es s of King George III th ro u g h tax atio n, quarteri n g of tro o p s 
and ign o rin g the preferen ces of state leg is latu res.  

 In part, the reb ellio n again s t King George III was based on natu ral 
law.  John Locke famo u s ly asserted that the laws of n at u re disco v erab le 
by reas o n cou ld justify reb ellio n whe n a mon arch acted con trary to the 
“life, lib erty and pr o p erty ” of his peo p le.  

 Locke’s view is con s is ten t with key themes of the Declaratio n of 
Indep en d en ce:  

• All men are cr eate d equ al.  
• Govern men ts deri v e their just power fro m the con s en t of the 

gov ern ed.  
• George III shou ld be overth ro wn becau s e he sou g h t abso lu t e 

tyran n y.  
• “Life, lib erty and the purs u it of hap p in es s ” was sub s titu ted for 

Locke’s phras e “li f e, lib erty and pro p erty ” becau s e s lav es were 
pro p ert y and the phras e wou ld div id e the colo n ies.  

 Key Challen g e:  How Do You Creat e a Nation?  
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 Historically, st ro n g natio n s had a mon arch, stan d in g ar mies, and 
tax atio n to sup po rt ar mies, each of which was unaccep tab le to the 
United States in 1787.  

 The Republican form o f gov ern men t was susp ect.  Fed. No. 9:  
“The opp o n en ts of the plan pro p o s ed here hav e . . . cir cu lated the 
observ atio n s of Montesq u ieu on the neces s ity of a con t racted te rrito ry 
for a rep u b lican gov ern men t.”  This was a hig h ly p lau s ib le arg u men t in a 
cou n try in which it cou ld tak e as muc h as sev en week s for a lette r sen t 
fro m Maine to arri v e in South Carolin a.  

 Montesq u ieu believ ed that con fed erat e rep u b lics, e.g., coalitio n of 
Greek city sta tes, cou ld work.  There were two pri mary arg u men t s 
again s t this.  First, the failu re of the Articles of Confed er acy in the 
United States.  Secon d, the stark diffe ren ces in the State s in attitu d es 
toward s slav ery.  

 Those who adv o cated the Constitu tion such as Alexan d er 
Hamilto n, John Jay and Ja mes Madiso n in The Federalist Papers  urged 
inn o v ation s in govern men t wou ld ma k e it mor e poss ib le to creat e a 
succes s fu l natio n such as sep aratio n of powers, Federalis m, that is 
Federal and Stat e powers, and jud icial rev iew.  

 The Constitu ti o n in 1787 was most notab le for sub s titu tin g a 
Republican gov ernmen t often based o n the votes of a ma jo rity of elig ib le 
voters for rule by a mon arch.  This was rev o lu t i o n ary in 1787.   

 Nearly as unu s u al was the creatio n of a new natio n with o u t a 
natio n al chu rch, a con cep t that wou ld be exp res s ly cod ified in the First 
Amendmen t:  “Congres s shall mak e no law resp ectin g an estab lis h men t 
of relig io n, or pro h ib itin g the free exe rcis e ther eo f. . . .”  

 Early histo rian s of the Constitu tio n wro te abo u t the crea tio n of the 
United States as the equ iv alen t to the Glorio u s Revolu tio n of 1688 in 
which Britis h King James II was oust ed in a rel ativ ely blo o d les s cou p 
and rep laced by his dau g h ter Queen Mary II and husb an d William III,  
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Dollars issu ed und er the Articles wer e rid icu led as “no t worth a 
Contin en tal.”  Action by the Revo lu tio n ary War Congres s often was 
fru s trated by the n eed to tak e unan im o u s actio n.  “Parad o x ically,” Amar 
wou ld observ e, “th e very weak n es s of the Articles was their ultimat e 
stren g th.”  Or as he put it elsewh e re in his tex t:  “The Constitu tion of 
1787 was a direct, log ical and pro p o rtio n ate resp o n s e to the basic 
failu res of the Articles.  Perio d.”  

 From George Washin g ton ’s poin t of view, there was on e issu e and 
one issu e alo n e, that towered abo v e all oth ers in the ado p tio n of a new 
Constitu tion.  The United  States had to be stro n g eno u gh to surv iv e.  
Great Britain had the stro n g es t nav y and military in the world and a 
pop u lation three ti mes the siz e of the United States, and France had 
twice the pop u latio n of Great Brita in.  Spain amo u n ted to a third 
Europ ea n threat.  Britain ’s ban k in g system was the eng in e that cou ld 
fun d wid e -ran g in g war effo rts in Euro p e or North Ameri ca.  After the 
Revolu tio n ary War, the United States had no stan d in g army, no nav y, no 
effecti v e ban k in g system.  For Washi n g to n, the purp o s e  of the 
Constitu tion was to create a United States cap ab le of fie ld in g an army, 
equ ip p ing a nav y and borro wi n g mon ey fro m abro ad.  The United States 
beg an as a fin an cia lly ban k ru p t state.  American vete ran s and American 
cred ito rs had not been paid.  The role of Hamilto n as Washin g to n ’s 
Secreta ry of Treas u ry, bitterly res en ted by Jeffers o n an d Madiso n, was 
decis iv e in con s o lid atin g an effectiv e natio n al gov ern men t.  Withou t 
assu mp tio n of state deb t, a natio n al b an k and a natio n al curren cy, it is 
uncertain wh
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execu tiv es had a fou r year te rm and initially unlimited re- electab ility, the 
ability to nomin ate his admin is tratio n lead ers and after actio n in 1789, to 
remo v e the m wi th o u t seek in g Congres s io n al con s en t, as well as 
powerfu l veto and pard o n powers.  Congres s aug men ted Presid en tial 
power with the po wer to tax, create a milita ry and with a few excep tio n s 
wou ld leg is late by majo rity rule.  Foreig n trad e, poten tially a mech an is m 
by which foreig n powers cou ld div id e the United States, solely wou ld be 
reg u lated at the nat io n al lev el.  State powers wou ld be limited by the 
Supremacy Clause which mad e natio n al law sup re me when State law 
was in con flict.  

 While much rec en t sch o lars h ip has focu s ed on oth er asp ects of the 
Constitu tion al Conven tio n, such as how power wou ld be allo cated 
amo n g the States, wheth er the Senate wou ld be directly elected or 
elected by leg is lat u res, ho w the veto power wou ld work, Washin g to n, in 
Amar’s colo r fu l phras e, did not sweat thes e details.  Amar writes:  “The 
Constitu tion gav e him what he wan te d and need ed for hims elf and for 
his cou n try.  . . .  The Constitu tio n of 1787 was emp h atically 
Washin g t on ’s Constitu ti o n, not Madiso n ’s.”   

 Washin g ton champ io n ed the Constitu tio n, as he priv ate ly wro te 
durin g the Virgin ia Ratificatio n Conven tio n:  “There is no altern ativ e 
between the ado p tio n of the pro p o s ed Constitu ti o n and anarch y.”   

 To creat e a United  States with al l 13 states, Washin g to n decis iv ely 
end o rs ed a key crit icis m of the Anti- Federalis ts and sup p o rted a Bill of 
Rights in his Inaugu ral Addres s, over ru li n g the Federalist Papers  which 
had arg u ed that a Federal Govern men t with li mited pow ers did not also 
need a Bill of Righ ts.  Washin g to n did so, Amar reco u n t s, to woo Rhode 
Islan d and North Carolin a into the United States, which had beg u n with 
11 states.  

 Washin g ton ’s urg en t ques t for unity was rep eat ed ly challen g ed, 
most pain fu l l y by slav ery, whi ch Amar calls the “seco n d exis ten tial 
threat” to America n con s titu tio n alis m.  “Human bon d ag e, if not placed 
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on a path of ultima te extin ctio n, threa ten ed to destro y the sou l of the 
American rep u b lic.”  To cre ate a nati o n, the Constitu tion inclu d ed the 
noto r io u s Three -Fifth s comp ro mis e b y which slav es wou ld cou rt for 
three- fi fth s of free pers o n s in the cen s u s that determin ed app o rtio n men t 
of seats in the House of Repres en tativ es and votes in the Electo ral 
Colleg e.  To create a United States in clu d in g states s uch as South 
Carolin a and oth er slav e- imp o rtin g st ates wou ld hav e been imp o s s ib le 
with o u t this typ e of comp ro mis e.  In Amar’s analy s is, sl av ery was 
morally wro n g and poten tially cou ld hav e been add res s ed eith er by an 
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PCS 212:  Class Notes:  August 30, 2021  

The Americ an Revolu tio n  

 

UNITED STATES CONSTITUTION 

I. Historical Contex t 

 The Constitu tio n add res s ed its purp o se in the Preamb le:  

 Preamb le:  “We th e People of the United States, in Order to 
form a more pe rfe ct Union, estab lis h Justice, insu re domes tic 
Tranq u ilit y, pro v id e for the com mo n defen s e, pro mo te the gen eral 
Welfare, and secu r e the Blessin g s of Liberty to ours elv e s and our 
Posterity, do ord ain and estab lis h this Constitu tio n for the United 
States of America.” 

 The Federalist Papers –  usefu l but uno fficial con temp o ran eo u s 
evid en ce: 

 .1–
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• Competitio n s of comm erce, e.g., “Would Connecticu t 
and New Jers ey lon g sub mit to be tax ed by New York 
for her exclu s iv e ben efit?”  

• The pub lic deb t wou ld be a furth er cau s e of collis io n 
between the sep ara te states or con fed eracies.  

• Fed. No. 8 warn s o f dan g ers of Civil War.  
• Fed. No. 9:  “A firm unio n will be of the utmo s t 

momen t to the pea ce and lib erty of th e states as a 
b arrier again s t domes tic factio n and insu rrectio n.” 

 B. Fear of Concen trat io n of Power  

• Constitu tion al Conven tio n deb ate reg ard in g “Virgin ia” 
and “New Jersey ” plan s: 

 The main ques tio n befo re the Conven tio n was how muc h to 
stren g th en the Federal Govern men t.  The deb ates initiall y focu s ed 
on the “Virgin ia Plan” pres en ted by Edmun d Rando lph, which was 
stro n g ly natio n alist.  It gav e Congres s the power to veto state la ws 
and to leg is late “in all cases to which the sep arate States are 
inco mp eten t, or in which the harmo n y of the United States may be 
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• Art. I §10 –  Power s re mo v ed fro m st ates.  
• Art. II §2 –  Presid en t is Comman d er in Chief.  
• Art. IV §1 –  Full faith and cred it.  
• Art. VI §1 –  The Engin e:  U.S. assu m es deb t.  
• Art. VI §2 –  Supre macy Clause.  

II. The Constitu tio n  

A. Rejected Natur al Law & Define Right of Monarch in Favor 
of Written Constitu tio n  

B. Republican:  Fed. No. 39:  mean in g: 

• Legitima cy fro m p eo p le, not States  
• Democr atic, but with limits  

o House –  pop u lar electio n  
o Senate –  State leg i s latu re 
o Presid en t –  Electo r al colleg e  

C. Separatio n of Powers  

• Nation al Govern m en t –  
o Legislatu re –  exec u tiv e –  jud icial  
o Federalis m:  Fed. No. 45:   

The powers deleg a t ed by the pro p o s ed Constitu ti on to 
the fed eral gov ern men t are few and d efin ed.  Those 
which are to re mai n in the State gov ern men ts are 
numero u s and ind efin ite.  The fo rme r will be exer cis ed 
prin cip ally on extern al objects, as wa r, peace, 
neg o tiatio n, and foreig n com merc e; with which last the 
power of tax atio n will, for the most p art, be con n ected.  
The powers reserv ed to the sev eral States will exten d to 
all the objects whi ch, in the ord in ary cou rs e of af fairs, 
con cern the liv es, lib erties , and pro p e rt i es of the peo p le, 
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• Ratificatio n pro v ed con tro v ers ial.  
• New York and Virgin ia called for Bills of Rights in their 

ratific atio n reso lu tio n s.  
• Bill of Rights quick ly ratified in 1791 –  by their ter ms only 

bin d ing on National Govern men t.  

 B. Slavery  

 Althou g h the word nev er app ears in the Constitu tio n, slav ery 
was an imp o rtan t s ou rce of diss en s io n at the con v en tio n.  The slav e 
States fe ared that both the slav e trad e and the “pecu liar institu tio n ” 
itself mig h t be thre aten ed by a stro n g Nation al Govern m en t.  They 
were also con cern e d abo u t the issu e of fug itiv e slav es.  One majo r 
ques tio n was how to cou n t slav es for purp o s es of allo catin g 
rep res en tativ es; th e comp ro mis e solu tio n was the infa m o u s “th ree-
fifth s ” rule, which was app lied to cert ain tax es.  

• 
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o Power to nomin ate, with adv ice and con s en t of Senate, 
amb as s ad o rs, min i s ters, con s u ls, justi ces and jud g es of 
cou rts.  

• Article II §2(3):  
o Give Congres s info rmatio n on state of Union.  
o Recomm en d leg is latio n.  
o Conven e Congres s.  
o Receiv e amb as s ad o rs and min is ters.  

• Fed. No. 67 –  “There is ha rd ly any part of the system which 
cou ld hav e been atten d ed with greate r difficu lty in the 
arran g em en t of it than this.” 

• Fed. No. 69:  Not a hered itary mon ar ch –  limited ter m 
between electio n s.  

• Fed. No. 69 took pain s to comp are Presid en t to a hered it ary 
mon arch:  

 The Presid en t of the United States wo u ld be an officer 
elected by the peo p le for fou r years; the kin g of Great Britain 
is a perp etu al and  hered itary prin ce.  The one wou ld be 
amen ab le to pers o n al pun is h men t and disg race; the per s o n of 
the oth er is sacr ed and inv io lab le.  The one wou ld hav e a 
qualified neg ativ e upo n the acts of the leg is lativ e bod y; the 
oth er has an abso lu te neg ativ e.  The o ne wou ld hav e a rig h t 
to comm an d the military and nav al fo rces of the natio n; the 
oth er, in add itio n to this rig h t, poss es s es that of decla rin g 
war, and of rais in g and reg u latin g fle ets and ar mies by his 
own auth o ri t y.  The one wou ld hav e a con cu rren t powe r with 
a bran ch of the leg is latu re in the form atio n of treaties; the 
oth er is the sole poss es s o r of the power of mak in g trea ti es.  
The one wou ld hav e a lik e con cu rren t auth o ri t y in app o in t i n g 
to offices; the oth e r is the sole auth o r of all app o in tmen t s.  
The one can con fe r no priv ileg es wh ats o ev er; the oth er can 
mak e den izen s of alien s, nob lemen o f com mo n ers; can erect 
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Youngsto wn Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952)  

CB 298-306 

Q: Materi al facts –  why la ws u it? 

Q: What auth o rity did Presid en t inv o k e? 

Q: Was the Nation at war?  

Q: Beginn in g in 1941, Presid en t Roosev elt seized an airc ra ft 
man u factu rin g pla n t and coal min es, why was this per m itted? 

Q: Why did Presid en t Truman believ e th at seizu re o f steel plan ts was 
neces s ary? 

Q: Justice Black reje c ts Truman's seizu r e.  Why?  

Q: Has Congres s ever con s id ered power of seizu re to set tle lab o r 
disp u te?  

Q: Does Constitu tio n pro v id e basis for seizu re?  

Q: Consid er this situ atio n:  Early in the Civil War when Congres s was 
not in sess io n, Presid en t Linco ln cau s ed the arr es t of sev eral 
Marylan d leg is lato rs abo u t to vote for seces s io n of Mary lan d fro m 
the Union.  He just ified this as neces s ary to sav e the Union and 
con tin u e tran s p o rtat i o n of sold iers and goo d s to the military fro n t 
and Washin g ton D.C.  Would Justice Black hav e permit t ed this? 

Q: 
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Q: Should the Presid en t's powers be bro ad er when the Nation is at 
war?  

Q: Does it mak e a di ff eren ce if the war is declared?  

 

Depart men t of Homelan d Securi ty v. Regents of Univ. of Calif.           
591 U.S. ___ (2020)  

 In the past Supre m e Court ter ms, sev eral Supre me Court decis io n s 
were decid ed 5 -4 with Chief Justice Roberts castin g the swin g vote, 
somet imes in sup p o rt of more lib e ral opin ion s than his sup p o rt ers 
exp ected.  

 Roberts was a "lawy er's lawy e r" as an app ellate adv o cate, who 
arg u ed and won sev eral Supre me Court decis io n s by mastery of the facts 
and app licab le law.  He is an institu ti o n alis t with  resp ec t for jud g es, the 
law and leg al pro c es s with some con cern for Constitu tio n al norms such 
as sep aratio n of powers and Fede ralis m.  To be sur e, Roberts' 
con s erv ativ e analy s es often are clea r, but his preferen ce "turn in g squ are 
corn ers", that the Execu tiv e Branch follo w the rule of law is parti cu larly 
evid en t in Homeland Security.  

Q: What is the DACA Progra m?  

Q: Why in Septemb er 2017 did the United States Atto rn ey General 
adv is e the Depart men t of Homelan d Security to rescin d DACA?  

Q: What was the basi s o f Acting Secreta ry Elain e Duke's re scis s io n 
ord er in 2017?  

Q: After three Federal District Courts rej ected Duke's positio n that 
DACA policy was con trary to law, how did Homelan d Secreta ry 
Kirstjen Nielsen re state the basis for rescin d in g DACA? 
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Q: All parties in the li tig atio n agreed that the Depart men t o f 
Homelan d Securit y may rescin d DACA.  Then why this laws u it?  

Q: Why did Roberts not follo w Nielsen's Memoran d u m?  

Q: Why did Roberts con clu d e that the Departmen t o f Homelan d 
Security's decis io n to rescin d DACA was arb itr ary and cap ricio u s? 

 The Homeland Security decis io n was a serio u s setb ack for the Trup 
Immig ratio n Polic y.  But note how narro w the decis io n is:  The decis io n 
did not hold that rescis s io n of DACA was illeg al nor that it vio lated the 
Constitu tion al req u iremen t of equ al pro tectio n.  Noneth eles s, the 
decis io n was ano th er asp ect o f the Constitu tio n's req u iremen t that the 
Presid en t is bou n d by law.  

 Compare Trump v. New York, 592 U.S. ___ (2020) in which the 
cou rt declin ed to imp lem en t a Presid en tial Memoran d u m exclu d in g 10.5 
millio n alien s with o u t lawfu l statu s fr o m the cen s u s.  
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PSC 212:  CLASS NOTES:  SEPTEMBER 8, 2021 

PRESIDENTIAL POWERS IN TIME OF WAR 

Readin g Assign men t:  CB 341
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 The most tho u g h tfu l comm en tary on the drafte rs view o f Presid en t 
War Powers was written by Alexan d er Hamilto n in The Federalist 
Papers.  In Federalist Paper No. 8, Hamilto n offe red a tru is m:  "It is the 
natu re of wa r to in creas e the execu tiv e at the exp en s e of the leg is lativ e 
auth o rity."  

 What mad e Hamil t o n's analy s is in The Federalist Papers  of 
end u rin g sig n ifican ce is that it wen t bey o n d such tru is ms to cap tu re a 
fun d amen tal ten s io n in the natu re of Presid en tial power g en erally.  
Limited as the powers of the Presid en t mig h t be in con tras t to a 
hered itary mon arc h, as Hamilto n wro te in Federalist Paper No. 69 , they 
were far g reate r th an the Execu tiv e Power exer cis e und er the Articles of 
Confed eratio n.  As Hamilto n stres s ed in Federalist Paper No. 70 :  
"Energy in the Execu tiv e is a lead in g character in the de fin itio n of goo d 
gov ern men t.  It is essen tial to the pro tectio n of the com mu n ity again s t 
foreig n attack s."  

 Harmon izin g the gen erally li mited powers of the Presid en t 
comp ared to a here d itary Monarch wi th the war tim e powers of the 
Presid en t, Hamilto n wro te in Federalist Paper No. 74 : 

 The Presid en t of the United States is to be "comman d er in 
chief of the ar my and nav y of the United States, and of the militia 
of the sev eral State s when called into the Actual Service of the 
United States."  . . .  Of all the ca res o r con cern s of gov e rn men t, 
the directio n of wa s most pecu liarly d eman d s tho s e qualities which 
distin g u ish the exercis e of powe r by a sin g le han d.  The directio n 
of war imp lies the directio n of the co mmo n str en g th; and the 
power of direc ti n g and emp lo y in g the com mo n stren g t h, for ms an 
unu s u al and essen tial part of the defin itio n of the execu tiv e 
auth o rity.  

 From thes e and oth er sou rces, thre e gen eral prin cip les can be 
articu lated which d escrib e the con to u rs of Presid en tial War Powe rs:  
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 First, Presid en tial War Powers ef fect iv ely are created b y Congres s.  
Only Congres s c an creat e and fun d an Army, a Navy or a War, wheth er 
declared or not.  As a matter of politi cal re ality, it is oft en difficu lt fo r 
Congres s to resis t a call to ar ms or th e susten an ce of a war effo rt when 
an enemy atta ck s or threaten s to attac k, but as a matte r o f Constitu tio n al 
law, the re is no rea l ques tio n that if Congres s cho o s es, it can start or end 
wars, with or with o u t con d ition s, thro u g h the power of the purs e.  

 Secon d, once Congres s has creat ed a milita ry for ce and pro v id ed 
fun d s and oth er sup p o rt f or a war eff o rt, the power of the Presid en t is 
virtu ally unlimited durin g warti me in a theatre of wa r.  Presid en tial War 
Powers are virtu all y unlimited to pro v id e for rap id and decis iv e 
lead ers h ip.  It is worth stres s in g that while Presid en tial War Powers can 
be lik en ed to eme r g en cy powers, they hav e been exerci s ed freq u en tly.  
A 1996 Report to Congres s fou n d that Presid en ts hav e used U.S. armed 
forces abro ad on more than 250 occ as io n s sin ce 1789.  Raven- Hansen, 
supra at 10, citin g n.39, Richard F. Grimmett , Instances of Use of the 
United States Armed Forces Abroad, 1798-1995 (CRS Report to 
Congres s N. 96- 119F 1996). 

 Third, jud icial li mi tatio n s on the exercis e of Presid en tial War 
Powers rarely occu r.  

 

II. EARLY INTERPRETATIONS OF PRESIDENTIAL WAR 
POWERS REGARDING DETAINEES 

 A. In Ex Parte Millig an, 71 U.S. (4 Wall. 2) (1866), CB 350-
353, the United States Suprem e Court ord ered the releas e of 
an ind iv id u al who was chara cteriz ed "as not a resid en t of one 
of the reb ellio u s st ates, or a pris o n er of war, but a cit ize n of 
Indian a," who had been arres ted by th e com man d er of the 
Indian a milita ry district, tried by a co u rt ma rtial, con v icted, 
and sen ten ced to be hun g.  The Supre me Court held that 
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Congres s cou ld not auth o rize such a Military Commis s i o n to 
operate aft er  the "late reb ellio n" whil e the Feder al Courts 
were open and operatin g.  

 B. In con tras t, in Ex Parte Quirin, 317 U.S. 1 (1942), CB 353-
355, the United States Suprem e Court unan imo u s ly affir med 
the con v ictio n of six alleg ed Nazi sab o teu rs, inclu d in g Hans 
Haupt, a United States citizen.  Shortl y after the alleg ed 
sab o teu rs were cap tu red in this cou n try, Presid en t Roosev elt 
created a mi litary trib u n al to try them for vio latin g the la ws 
of war.  They we re tried in sec ret wit h app o in ted coun sel.  
Quirin held that the rules pro tectin g United States citi z en s 
fro m cou rt martial while civ il cou rts can fun ctio n do not 
insu late comb atan ts fro m military juri s d ictio n.  This hold in g 
exten d ed to a com b atan t who was a United States citi z en 
who m the Govern men t cap tu red wit h in the United Stat es.  
The Court furth e r distin g u i sh ed "lawfu l" comb at an t s, who, 
when cap tu red are treated as p ris o n ers of wa r, fro m unlawfu l 
comb atan ts who ar e sub ject to trial by milita ry trib u n als.  A 
spy or an enemy comb atan t who wit h o u t unifo rm "comes 
secretl y thro u g h the lin es for the purp o s e of wag in g war by 
destru ctio n of life or pro p erty, are fa miliar exa mp les of 
bellig eren ts who ar e gen erally dee me d not to be entitled to 
the statu s of pris o n ers of war."  

 C. In Johnso n v. Eisen trag er, 339 U.S. 763 ( 1950), CB 356-357, 
a United States mil itary com mis s io n in China tried cert a in 
German sold iers and fou n d that they had eng ag ed in military 
activ ity again s t the United States in China befo re the 
surren d er of Japan (but after the surre n d er of German y).  The 
German sold iers were sub s eq u en tly con fin ed in U.S. Army 
custo d y in occu p ied German y and sou g h t releas e und er a writ 
of hab eas corp u s (which will per mit a cou rt to re leas e a 
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priso n er held in vio latio n of the United States Constitu tio n or 
statu tes).  The Supr eme Court den ied the writ, with Just ice 
Jackso n, writin g that German natio n al s con fin ed in U.S. 
Army custo d y in occu p ied German y after con v ictio n by a 
military com mis s i o n, had no rig h t to a writ of hab eas co rp u s:  
"The ulti mate ques tio n is one of juris d ictio n of civ il cou rts of 
the United States vis-à-vis military auth o rities in dealin g with 
enemy alien s overs eas."  The Court majo rit y fou n d no 
juris d ictio n.  Justices Black, Douglas and Burto n diss en ted.  

 

III: THE 2004 AND 2006 DETAINEE CASES 

 A. In Rasul v.  Bush, 542 U.S. 466 (2004), CB 358- 359, the 
United States Supreme Court distin g u is h ed Eisentrager .  
After Septe mb er 11, 2001, Congres s pass ed a Joint 
Resolu tio n autho rizin g the Presid en t to use "all neces s a r y and 
app ro p riate force again s t tho s e natio ns, or g an izatio n s, or 
pers o n s he determi n es plan n ed, auth orized, co mm itted, or 
aid ed the terro ris t attack s . . . or harb o red such org an izatio n s 
or pers o n s."  Authorizatio n of Use of Milita ry Force, Pub. L. 
107-40, 115 Stat. 224.  

  Petitio n ers in Rasul  were two Austr al ian citizen s and 12 
Kuwaiti citiz en s who were cap tu red abro ad durin g hostilities 
between the Unite d States and the Talib an.  After 2002, the 
United States milit ary held them at th e Naval Base at 
Guantan amo Bay, Cuba.  

  The Suprem e Court Majority held  tha t the Habeas Corp u s 
statu te con fers a ri g h t of jud icial rev i ew of the leg ality of 
Execu tiv e deten tio n of alien s in a terr ito ry over which the 
United States exe r cis es plen ary and exclu s iv e juris d iction 
alth o u g h not "ultimate sov ere ig n ty."  
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 B. In Hamdi v. Rums feld, 542 U.S. 507 (2004), not as sig n ed, 
also written by Justice O'Connor, the Supreme Court hel d 
that the Authorizat io n for Use of Military Force ado p ted afte r 
Septemb er 11 th , au th o rized the Execu tiv e Branch to deta il 
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Authorizatio n for Use of Military Force auth o rized the 
deten tio n.  Justices Scalia and Steven s diss en ted and held that 
unles s Congres s susp en d ed the Writ of hab eas corp u s und er 
Article I §9 of the Constitu tion, a United States citi zen s ho u ld 
be tried in Fede ral cou rt in a tri al lik e this for tre as o n or some 
oth er cri me.  

 C. In Hamdan v. Rumsfeld, 548 U.S. 557 (2006), CB 372- 379, 
the Supreme Court by a 5- 3 vote, hel d that the milit ary 
trib u n als created af ter Septe mb er 11 th  lack ed the power to 
pro ceed again s t Hamdan, who adm itt ed to bein g Bin Laden's 
chau ffeu r and was detain ed in Novemb er 2001.  The Court 
held that the milit a ry trib u n al cou ld not pro ceed becau s e its 
stru ctu re and pro ce d u res vio lated the United Code of Military 
Justice and the Geneva Conven tion s and was not auth o rized 
by the Authorizatio n for Use of Milit ary Force or a sep arate 
Detain ee Treat men t Act, which was enacted afte r Hamd an's 
deten tio n.  The Detain ee Treat men t Act pro v id es that "no 
cou rt, justice, or ju d g e shall hav e juris d ictio n to hear" th e 
hab eas app licatio n of Guantan amo Bay detain ees.  

  The Court specific ally held that the Authorizatio n for 
Military Force did not auth o rize the Presid en t to creat e 
military trib u n als and thu s the Presid en t was li mited to 
pro ceed in g und er the Uniform Code for Milita ry Justice.  The 
Court specifically held th at the milit a ry trib u n als creat e d by 
the Presid en t we re imp er mis s ib le bec au s e they pro v id ed that 
the accu s ed and his or her civ ilian cou n s el may be excl u d ed 
fro m any part of the pro ceed in g the pres id in g officer decid es 
to clo s e in ord er to pro tect clas s i fied info rmat i o n.  

  Article 3 of the Geneva Conven tion s pro h ib its natio n s 
eng ag ed in comb at fro m "violen ce to life and pers o n, in 
particu lar murd er of all kin d s, cru el treat men t and tortu r e and 
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Unlawfu l co mb ata n ts are any o n e else "who has eng ag ed in 
hostilities or who has purp o s efu lly and material ly sup po rted 
hostilities again s t the United States."  

 

B. THE COMPOSITION AND CONDUCT OF A MILITARY 
COMMISSION 

A Milit ary Commi s s io n is con v en ed by the Secreta ry of Defense 
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Review, an entity created by the Act with in the Depart men t of 
Defense.  

The Court of Appeals for the D.C. Circuit has exclu s iv e 
juris d ictio n to rev iew the fin al jud g m en t of a Milita ry Commis s io n 
follo win g rev iew b y the Court of Military Commis s io n Review.  

Furth er app eal to the Supreme Court is by writ of certio rari.  

 

D. HABEAS CORPUS SUSPENDED 

The Act susp en d s the writ of Habeas Corpu s as to the pro ceed in g s 
inv o lv i ng a Militar y Commis s io n (10 U.S.C. §950j(b)), and as to 
"an alien detain ed by the United Stat es who has been deter min ed 
by the United Stat es to hav e been pr o p erly detain ed as an enemy 
comb atan t or is aw aitin g such determi n atio n."  (Act, §7(a), 
codi fied at 28 U.S.C. 2241(e)(1)).  

 

V. 
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Q: Did the Court oth erwis e hold unco n s titu tio n al the Detai n ee 
Treat men t Act of 2005 or the Military Commis s io n Act?  

Q: How do you reco n ci l e Boumediene with the Presid en t's role as 
Comman d er in Chief and natio n al sec u rity? 

 

 Where does this le av e us?  Unless the United States Supreme 
Court rev ers es Boumediene, the cor e less o n fro m this rev iew of 
Presid en tial War Powers is th at they are essen tially crea ted by Congres s.  
The Presid en t can n o t susp en d the Writ of Habeas Corpu s with o u t an 
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written by a Justic e who s e pro tect i o n of unp o p u l ar adv ocacy earn ed hi m 
the mon ik er of "th e great diss en ter."  

 For all its elas ticit y, as its cor e there is a non elas tic Constitu tio n al 
con cep t that chara cterizes Presid en ti al War Powers.  They can n o t 
operate unles s Congres s cho o s es to mak e it poss ib le for them to do so.  
The Constitu tio n was wri tten with d ue reg ard fo r the fa ct that the 
Presid en t mig h t ha v e to resp o n d rap id ly to agg res s io n in the absen ce of a 
Declara tio n of War.  The imp licit init ial mod el of ar med forces pro v id ed 
by militias has lon g been sup p lan ted by a stan d in g military.  But a 
fun d amen tal Constitu tio n al check and balan ce end u res as orig in ally 
drafted:  Only Congres s can app ro v e the bud g ets that fun d the military 
wheth er in peaceti me or in wa r.  

 

Q: This fra mes a polit ical ques tio n:  Why d oes Congres s so rarely act 
to con trav en e a Presid en t in times of war?  

Q: Why did Congres s in 1973 enact the War Powers Resolu tio n, see 
CB 342-343? 

Q: Why has the War Powers Resolu tio n not been effec tiv e? 
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PSC 212:  CLASS NOTES:  SEPTEMBER 13, 2021 

LIMITS ON THE POWER OF THE PRESIDENT 

Readin g Assign men t:  CB 425 -433, 437-441; Trump v. Vance; Trump v. 
Mazers 
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 On Febru ary 24, 1868, the House of Repres en tat i v es app ro v ed 11 
Articles o f Impeac h men t, most sig n ifican tly inclu d in g:  

1. Dismiss in g [Secret ary of War] Edwin Stanto n fro m the office 
after the Senate had voted not to con
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CLINTON v. JONES, CB 429 -433 

Q: How was the Clinton  case factu ally d iffer en t than Nixon v. 
Fitzgerald? 

Q: Clinto n urg ed that a civ il tri al cou ld only occu r after a Presid en t 
left off ice.  Why did the Supreme Court rejec t this arg u men t?  

 

TRUMP v. VANCE, 591 U.S. ____ (2020)  

 Trump v. Vance, like United States v. Nixon, is a cri min al 
pro ceed in g.  The nov el issu e in the Trump  case is that it inv o lv ed a State 
issu ed sub po en a.  

Q: What are the mat er ial facts?  

Q: Why was the 1807 trial of for me r Vice Presid en t Aaron Burr 
relev an t to deter mi n in g wheth er a sub p o en a cou ld be enfo rced?  

 During the nex t tw o cen tu ries, succes s iv e Presid en ts hav e accep ted 
Marshall's rulin g that the Presid en t is sub ject to sub p o en a docu men ts 
and hav e agreed to testify.  These cas es all inv o lv ed Federal cri min al 
pro ced u res.  

Q: Why does the Presid en t urg e that Stat e pro ceed in g s are decis iv ely 
differen t?  

Q: The Suprem e Court unan imo u s con clu d es that a Presid e n t does not 
poss es s abso lu te immu n ity fro m a State cri min al pro c ee d in g.  Why 
are thes e arg u men t s rejected?  

Q: Why does Roberts not believ e pro d u ci n g docu men t s to a Grand 
Jury creates an unaccep tab le risk that State crimin al pro c eed in g s 
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will eng ag e in arb i trary fish in g exp ed it i o n s or run rou g hs h o d over 
the fun ctio n in g of the Execu tiv e Bran ch? 

Q: Why does the Supreme Court rejec t a heig h ten ed  stan d ard for a 
State Grand Jury sub p o en a of a Presi d en t's priv ate pap ers? 

Q: Does this mean the Presid en t has no "real pro tectio n" fro m an 
unreas o n ab l e sub po en a?  

Q: Who has the power to deter mi n e wheth er a sub p o en a sho u ld be 
enfo rced?  

 

SEQUELAE 

 The Presid en t sub s eq u en tly challen g ed the sub p o en a in this case as 
overb ro ad and issued in bad faith.  The Federal Distri ct Court on August 
20, 2020, rejected the arg u men t s in Trump v. Vance, 19 Civ. 8694 
(VM), 2020 U.S. Dist. LEXIS 150,786 (S.D.N.Y. 2020, statin g in part:  

 While the Presid en t con clu s o rily  describ es the issu an ce of the 
Mazars Subpo en a as retali atio n for th e Presid en t's refu s al to 
pro d u ce tax retu rn s und er the Trump Organizati o n Subpo en a, the 
alleg ed fact patt ern describ ed abo v e does not ren d er such an 
inferen ce reas o n ab le.  The SAC lacks detailed fac tu al all eg atio n s; 
it neith er inclu d es quo tatio n s fro m nor attach es corres p o n d en ce in 
which the District Attorn ey's com mu n icatio n s ind icated any th in g 
but good faith.  Withou t add ition al fa ctu al alleg atio n s sup p o rtin g 
the claim that the District Attorn ey prep ared and issu ed the Mazars 
Subpo en a "in a fit of piq u e" promp te d by the refu s al to pro d u ce tax 
retu rn s (see  
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Subpo en a calls for tax retu rn s obv io u s ly need not reflect bad faith; 
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(1955); it must "concern [] a sub ject on which leg is latio n 'cou ld be 
had,'" Eastland v. United States Servicemen's Fund, 421 U.S. 491, 
506 (1975) (quoting McGrain, 273 U.S., at 177).  

 Furth ermo r e, Congres s may not issu e a sub p o en a for the 
purp o s e of "law en fo rce men t," becau s e "those powers are assig n ed 
und er our Constitutio n to the Execu tiv e and the Judiciary."  Quinn , 
349 U.S., at 161.  . . .  

 Finally , recip ien ts of leg is lativ e sub p o en as retain their 
con s titu tio n al rig h ts thro u g h ou t the cou rs e of an inv es tig atio n.  See 
id., at 188, 198.  And recip ien t s hav e lon g teen und ers t oo d to retain 
commo n la w and con s titu tion al priv ileg es with resp ect to certain 
mate rials, such as atto rn ey -clien t co mmu n icatio n s and 
gov ern men tal com mu n icatio n s pro tected by execu tiv e priv ileg e.  

 The Court stres s ed the sig n ifican t sep aratio n of powers issu es 
rais ed by Congres s io n al sub p o en as for the Presid en t's info rmat i o n.  
"Withou t  limits on its sub p o en a powers, Congres s cou ld 'exert an 
imp erio u s con tro l' over the Execu tiv e Branch and agg ra n d ize itself at the 
Presid en t's' exp en s e."  

 The Court re man d ed to dev elo p a "balan ced app ro ach" to a 
sub p o en a directed at the Presid en t's pers o n al info rma tio n as "rel ated to, 
and in furth eran ce of a leg iti mate task of Congres s."  The lower cou rt 
sho u ld tak e into acco u n t sev eral special con s id eratio n s: 

 First, cou rts sho u ld carefu lly asses s wheth er the asse rte d 
leg is lativ e purp o s e war ran ts the sig n ifican t step of inv o l v in g the 
Presid en t and his pap ers.  . . .  

 Unlike in cri min al pro ceed in g s, where "[t]h e very integ r ity of 
the jud icial system" would be und erm in ed with o u t "full disclo s u re 
of all the facts," Nixon , 418 U.S., at 709, effo rts to cra ft leg is latio n 
inv o lv e pred ictiv e policy jud g men ts that are "not hamp e r[ed ] . . . in 
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quite the same wa y" when every sc ra p of poten tially rel ev an t 
evid en ce is not availab le, Cheney, 542 U.S., at 384; see Senate 
Select Committee
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 Stron g ly oppo s ed by James Madiso n, Attorn ey General Edmun d 
Rando lp h and Thomas Jeffe rs o n, on sev eral gro u n d s:  

• Implied power wo u ld giv e Congres s the power to do whatev er it 
sou g h t and be the sole jud g e of the goo d or evil of any actio n.  

• Necessary and pro p er clau s e sho u ld be con s tru ed narro wly and 
limited to powers abso lu tely neces s ary to car ry out an enu merated 
power of Congres s.  

 Hamilto n pers u ad e d Washin g ton to sig n the Nation al Bankin g Act 
after Congres s enacted the law.  Hamilto n emp h as ized:  "Every power 
vested in a gov ern men t is in its natu r e sov ereig n, and inclu d es, by force 
of its ter m, a rig h t to emp lo y all the mean s req u is ite and fairly app licab le 
to the attain men t o f the end s of such power, and which are not preclu d ed 
by restrictio n s and excep tio n s specified in the Constitu tio n."  

 Hamilto n won the deb ate and Washing to n sig n ed the law.  
Hamilto n sub s eq u en tly lost the war.  

 Presid en ts Jeff ers o n and Madiso n did not sup p o rt the Bank and 
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PSC 212:  CLASS NOTES:  SEPTEMBER 20, 2021 

CONGRESSIONAL POWERS UNDER THE COMMERCE CLAUSE 

Readin g Assign men t:  CB 489 -498, 122-128, 503-504, 131-135 

 

LOCHNER v . NEW YORK 

198 U.S. 45 (1905), CB 489-494 

Q: What were the mat erial facts?  

Q: What is the hold ing? 

Q: What is the lib erty of con tract?  

Q: What is the Constitu tio n al basis of this rig h t? 

Q: Does the lib erty of con tract mean that no State can ado p t any 
eco n o mic reg u lati o n? 

Q: Why did the Court uph o ld State reg u lat i o n in Holden v. Hardy? 

Q: How does the Court decid e wheth e r a State has eng ag ed in a valid 
exercis e of police power? 

Q: Why does the Court dismis s "in a fe w word s" the valid ity of the 
NY law as  a lab o r law?  

Q: Can the NY law be justified as a healt h meas u re?  

Q: Does the Court see m to go fa r towa rd s inv alid atin g most  health 
leg is latio n? 

Q: Why does Holmes diss en t?  

Q How does Holmes characteri ze the pu rp o s e of the Constitu tio n?  
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(1) The pro p er sco p e of jud icial rev ie w; and (2) Relian c e upo n eco n o mic 
theo ry by the rev iewin g cou rt.  

 

1.  JUDICIAL REVIEW 

 The Lochner Court, in strik in g down a law who s e reas o n ab len es s 
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Lochner Court stru ck down the statu te as unreas o n ab le becau s e a 
majo rity of the Justices disag reed wit h the eco n o mic the o ry on which the 
State leg is latu re ha d acted.  This was precis ely the app ro ach to eco n o mic 
theo ry that Justice Holmes rejected.  There may, in the giv en case, be 
eco n o mic arg u m en ts again s t a challen g ed reg u lato ry law.  To Holmes, 
howev er, such arg u men ts wer e pro p e rly add res s ed to the leg is latu re, not 
to the jud g es.  

 Accord in g to Justice Peckh am , howe v er, that is exactly what 
sho u ld be the con cern of a rev iewin g cou rt.  If a law is based upo n what 
the jud g e con s id ers an unso u nd eco no mi c theo ry, the jud g e sho u ld hold 
the law inv alid.  And there is no dou bt that Peckh am con s id ered the 
Lochner-type law to be unso un d.  

 

LOUIS BRANDEIS AND MULLER BRIEF 

 In 1890, Brandeis cowro te with his la w partn er The Right to 
Privacy, one of a han d fu l of 19 th  Century law rev iew arti cles that 
con tin u es to reso nate to this day.  The brav ad o of the tit le fa r overs tates 
the narro w purp o s e of the article, to pro v id e a new for m of leg al 
pro tectio n to priv ate citizen s fro m the unau th o rized circu latio n by the 
pres s of portraits.  

 What has giv en the articl e its end u ri n g sig n ifican ce wa s its 
descrip tio n of the law's cap acity to  in fer new more gen e ral for ms of 
rig h ts.  This pro v e d to be a mod e of analy s i s that app eared to pro v id e the 
und erp i n n in g of the Suprem e Court's later pen u mb ral Constitu ti on al 
rig h t to priv acy in 1965 in the Griswold v. Connecticut case, and the 
sub s eq u en t exten s io n of this Constitutio n al rig h t to such matt ers as 
abo rtio n.  
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 Brandeis' most end u rin g effo rt as a People's Attorn ey occu rred in 
1908 when he arg ued the case of Muller v. Oregon  befo re the United 
States Supre me Court.  

 Brandeis pers u as iv ely resp o n d ed  to the for malis m of Lochner three 
years late r in Muller  with the most fa mo u s written bri ef in Supreme 
Court histo ry, still pop u larl y kno wn as the Brand eis Brief.  In pers u ad i n g 
the Supreme Court to uph o ld an Oregon law pro h ib i t i n g women fro m 
work in g more than 10 hours a day, Brandeis wro te a 113 page brief, 
most of which foc u s ed on emp irical stu d ies that demo n s trated there was 
a reas o n ab le basis for Oregon's con clu s io n that to permi t women to work 
"more than ten hou rs in one day is da n g ero u s to the public health, sa fety, 
morals, or we lfa re."  

The emp h as is on the fin d in g s of social scien ce, rath er than log ic, 
was then a nov elty.  

 

WHAT HAPPENED? 

 1. Economic con d itio n s und ermin ed belief in lib erty of con tract 
and laissez faire. 

 Profes s o r Tribe wr o te in his Co nstitu tio n al Law treatis e:  

 In larg e meas u re, howev er, it was the eco n o mic real ities of 
the Depress io n that grap h ically und ermin ed Lochner 's premis es.  
No long er cou ld it be arg u ed with gre at con v ictio n that the 
inv is ib l e han d of eco n o mi cs was fun c tio n i n g simu ltan eou s ly to 
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Q: Is manu factu rin g add res s ed by the Inters tate Commerce Clause? 

Q: Does the Commer ce Clause reach le g is latio n who s e basic motiv e 
and purp o s e is to rais e wag es?  

Q: In Hammer v. Dagenhart, the Court held that Congres s was 
with o u t power to exclu d e pro d u ct s and child lab o r fro m comme rce.  
Can Hammer be harmo n ized with the Court resu lt in Darby? 

Q: Manufactu rin g is p urely intras tate.  How can it be reach ed und er 
the Inters tate Commerc e Clause?  

 

 In Wickard v. Filburn, 317 U.S. 111 (1942), CB 134-135, the 
Court wen t furth er and held that Congres s cou ld even reg u late far m 
pro d u ct s c on s u med on the premis es.  

Q: Why?  

 An often quo ted test to jud g e the valid ity of eco n o mic reg u latio n is 
fou n d in United States v. Carolene Products Co. , 304 U.S. 144, 58 S. Ct. 
778, 82 L. Ed. 1234 (1938), CB 503- 504, excerp ted (with the Court's 
famo u s foo tn o te 4):  "[T]he exis ten ce of facts sup p o rtin g the leg is lativ e 
jud g men t is to be pres u med, for reg u lato ry leg is latio n af fectin g ord in ary 
comme rcial tran s a ctio n s is not to be pro n o un ced unco ns titu tio n al unles s 
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Patien t Protectio n Act was unco n s titutio n al with o u t the pen alty.  The 
Supreme Court rej ected this challen g e on stan d in g gro un d s with o u t 
reach in g the me rits of their clai m.  Justice Breye r wro te for a unan imo u s 
Court:  “Neither th e ind iv id u al nor the state plain tif fs ha v e sho wn that 
the inju ry they will suffer or hav e suff ered is ‘fai rly trac e ab le’ to the 
‘alleg ed unlawfu l con d u ct’ of which they comp lain.”  

Q: Does this mean that the Patien t Protec tio n Act is now unlik ely to 
be suc ces s fu lly challen g ed in cou rt? 

COMMERCE CLAUSE, CB 160-166 

Q: Why does Chief Justice Roberts writi n g for a 5 -4 Majori ty hold 
that the ind iv id u al man d ate is not aut h o rized und er the Comme rce 
Clause? 

Q: Why does n't Wickard v. Filburn  prov id e a basis for ap p l icatio n of 
Comme rce Clause –  see Pages 161 -162. 

Q: Suppose Commerc e Power cou ld comp el actio n.  Could the 
Federal Govern me n t comp el peo p le to eat veg etab les?   

Q: How is this diff ere n t than the power of Congres s to pro h ib it peo p le 
fro m usin g certain dru g s?  

Q: Why does Justice Ginsb u rg writin g for fou r Justices in diss en t urg e 
that Court sho u ld uph o ld ind iv idu al man d ate?  

Q: Can't hosp itals just turn away peo p le with o u t insu ran ce?  No.  

Q: In Ginsbu rg's view, there wou ld be no case if health car e, lik e 
Social Security, a Govern men t pro g r am, a so call ed sin g le pay er 
system.  Why did the Obama Admini s trat i o n and Congres s not 
seek this? 

 



68 
7/6/2021 9:26 AM Constitu tio n a l Law –  UR PSC 212 –  Fall 2021  

SPENDING POWER, CB 212-217 

 This part of the cas e con cern s Medic a id exp an s io n.  Congres s 
req u ired all States particip atin g in Medicaid to pro v id e cov erag e to 
ind iv id u als with up to 133 percen t of the Federal pov erty lev el.  Those 
States that did not so exp an d Medicaid poten tially cou ld lose all 
Medicaid fun d in g.  

 Chief Justice Roberts wro te for a 7 -2 Majority this exce ed ed 
Congres s io n al power und er the Spend in g Clause.  

Q: Can Congres s place a con d itio n on a gran t to the States?  

Q: In South Dakota v. Dole, Pages 216- 217, the Federal Govern men t 
ind icated that it wou ld with h o ld 5 percen t of Federal hi g h way 
fun d s fro m  tho s e States that did not ra is e the drin k in g age to 21.  Is 
this a perm is s ib le con d itio n und er the Spend in g Power? 

Q: Then why was the Medicaid Expan s io n Plan not permis s ib le? 

Q: States orig in ally agreed to Medicaid with agree men t tha t ter ms 
cou ld be chan g ed.  Why does n't that auth o rize this Plan? 

Q: Did this mak e all o f ACA wholly unco n s titu tion al? 
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PSC 212:  CLASS NOTES:  SEPTEMBER 27, 2021 

THE POWERS OF THE JUDICIARY 

Readin g Assig n men t:  Art. III of Constitu ti o n, CB lxv, down lo ad 
Federalist Paper No. 78, CB 2-9, 21-22, 446-449 

THE SUPREME COURT 

A. Historical Contex t 

• Art. III bare bon es  
• Origin al juris d ictio n  

o §2(2)  
 In all Cases aff ecti n g Ambass ad o rs, oth er pub lic 
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• Cases aris in g und er the Constitu tio n and Laws of the 
United States; and  

• Diversity Jurisd ict i o n –  between citiz en s of diffe ren t 
states.  

In eith er even t, co u rts are limit ed to cases and con tro v ers ies –  not 
an adv is o ry role.  

• Judiciary Act of 1789  
o Supreme Court wit h 6 justices  
o District Courts in each state  
o Three Circuit Courts –  East, Mid dle, South –  two Supreme 
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o In 1805, Justice Samuel Chase was imp each ed, but acq u itted 
by a Jeffe rs o n ian Senate.  A valid atio n of ind ep en d en t 
jud iciary.  

Q: In Federalist Paper No. 78, Hamilto n emp h as izes the need for 
lifetim e ten u re for jud g es and justices durin g good beh av io r.  Why 
does H amilto n re c o mmen d a ten u re inco n s is ten t with the limit ed 
terms of the Presid en t and Congres s in our Constitu tio n? 

Q: Does Hamilto n view oth er bran ch es o f Govern m en t as al so 
poss es s ing power to declare la ws unco n s titu tion al? 

Q: Does Hamilto n me an that the C ourt is sup erio r to the leg is latu re?  

Q: To what deg ree does Articl e III enact Hamilto n's visio n? 

 

MARBURY v. MADISON, CB 2-9 

 Presid en t Adams and a Federalis t Majority in Congres s on 
Febru ary 13, 1801, abou t three week s befo re the end of the Adams 
Adminis tratio n on March 4, 1801, enacted the Circu it Court Act of 
1801, creatin g 16 new Federal Judges h ip s.  On Febru ar y 27, 1801, 
Congres s enacted an Organic Act of the District of Columb ia cre atin g 
Justices of the Peace in D.C.  

 Presid en t Adams app o in ted new jud ges and Justices of the Peace 
befo re his ter m exp ired.  These we re criticized as bein g Midnig h t 
Judges.  

 William Marbury was nomin ated by Adams and con fir med by 
Congres s in the last week of the Adams Adminis tratio n.  His 
app o in tmen t was then sig n ed by Adam s, sig n ed and sea led by Secreta ry 
of State John Marshall, but not deliv ered befo re the end of the Adams 
Presid en cy.  
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Q: But to emp o wer the Suprem e Court with this power ca n lead to 
hig h ly ques tio n beg g in g outco mes –  see for examp le Dred Scott. 

 

DRED SCOTT v. SANFORD 

60 U.S. (19 How.) 393 (1857), CB 446 -449 

Q: Who was Dred Scott? 

Q: Why did he believe that he was a fre e man?  

Q: Why was this case bro u g h t in Federal cou rt? 

Q: How did the lower Federal cou rt rule? 

Q: What ques tio n s were befo re the Unite d States Supre me Court? 

 

TANEY MAJORITY OPINION 

Q: Why is it relev an t wheth er Scott is a citizen of the United States?  

Q: Is there a distin ctio n in Taney's analy s is between a citize n of the 
United States and a citizen of a State? 

Q: Is it dete rmin ativ e in con s tru in g the Constitu tion that the 
Declara tio n of Indep en d en ce inclu d es the premis e that "all men are 
created equ al?"  

Q: Does the orig in al Constitu tion offer any guid an ce as to wheth er 
Afric an -Americ an s were entitled to equ ality?  See Art. I, §9(1); 
Art. IV, §2(3); Art. I, §2(3).  
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Q: In Taney's view, wou ld the South ern slav e states hav e join ed the 
United States had slav ery been abo lis h ed or threaten ed with 
abo litio n?  

 

CURTIS DISSENT 

Q: Why did Justice Curtis diss en t fro m Taney's con clu s io n that the 
forme r slav es cou ld nev er beco me cit izen s of the United States?  

Q: How wou ld Taney resp o n d?  

 

JUDICIAL INDEPENDENCE AND DISCRETION 

Q: Why does virtu al l y every mod ern comm en t at o r con s id er Dred 
Scott the wors t blu n d er of the United States Supre me Court? 

Q: Would it be wiser not to vest the United States Supre me Court with 
the power to hold acts of the United States Congres s 
unco n s titu tio n al?  

Q: Would we be wise r if we li mited jud i cial ind ep en d en ce by 
req u irin g United States Supre me Court Justices, lik e ma n y State 
jud g es and justices, perio d ically to  be elected?  
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PSC 212:  CLASS NOTES:  Septemb er 29, 2021  

THE SECOND AMERICAN REVOLUTION 

BACKGROUND TO SLAUGHTER-HOUSE CASES 

Readin g Assign men t:  13 th  –  15th  Amendmen ts at CB lxix, CB 451 -455, 
856-859, 657-659, 661-664, 667-668 

Dred Scott (1857) –  Descen d an ts of Afric an s cou ld not be U.S. citi zen s 
even if they we re State citiz en s.  Preven ted Scott fro m brin g in g a laws u it 
in Federal District Court.  

Civil War (1861- 1865) 

13th  Amendmen t (1865) –  Abolish ed slav ery  

Linco ln assas s in ated (1865)  

14th  Amendmen t (1868) –  Sectio n 1 begin s by overru l i n g Dred Scott:  
All pers o n s born or natu ralized in the United States . . . are citi zen s of 
the United States and the State wher e in they resid e.  

14th  Amendmen t al so pro h ib ited a State to: 

• Make any law or enfo rce any law that abrid g es the priv i leg es 
and immu n ities of Citizen s of the United States  

• Depriv e any pers o n of life, lib erty or pro p erty with o u t due 
pro ces s of law  

• Deny equ al pro tectio n of the laws  

1868 –  Impeach me n t of Presid en t Andrew Johnso n  

1868 –  Electio n of Ulysses S. Grant  

15th  Amendmen t (1872) –  Voting righ ts can n o t be den ied on acco u n t of 
race, colo r or pr ev io u s con d ition of serv itu d e.  
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Slaughter-House Cases (1873) 

Civil Rights Act of 1875  

Civil Rights Cases (1883)  

Plessey v. Ferguson (1896) 

Brown v. Board of Education I (1954) 

Brown v. Board of Education II (1955) 

 

SLAUGHTER-HOUSE CASES 

83 U.S. (16 Wall.) 36 (1873) –  CB 451-455 

Two issu es: 

1. 13th  –  15th  Amendmen ts solely ado p ted to pro tect for me r slav es; 
and  

2. Only priv ileg es and immu n ities of a citizen of the United States 
(not priv ileg es and immu n ities of a ci tizen of Stat e) prot ected by 
14th  Amendmen t §1.  

Tribe Treatis e:  

 The Slaug h ter -House Cases inv o lv ed a Louisian a statu t e that 
gran ted to a sin g le slau g h t eri n g comp an y a mon o p o l y on the 
butch erin g of anim als with in the City of New Orlean s.  Butchers 
exclu d ed by the mon o po l y bro u gh t suit claimin g that th e State -
san ctio n ed mon o po l y infrin g ed their rig h t to work and, 
con s eq u en tly, vio lated the Privileg es or Immun ities, Due Proces s, 
and Equal Protecti o n Clauses of the Fourteen th Amend men t.  
Writin g for a ba re 5 -4 Majority, Justi ce Samu el Miller den ied the 
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butch ers' claims.  He began his opin io n by limitin g the sco p e of the 
Recons tru ctio n Amendmen ts, hold in g that they were con cern ed, 
abo v e all else, wit h the con d itio n of the recen tly freed sl av es:  
"[T]he most curs o r y examin at i o n of the lan g u ag e of [th e 
Thirteen th, Fourte en th, and Fifteen th Amendmen ts ], no one can 
fail to be imp res s e d with the one per v ad i n g purpo s e fou n d in them 
all, lyin g at the fou n d atio n of each, and with o u t which non e of 
them wou ld hav e been even sug g es ted; we mean th e fre ed o m of 
the slav e rac e, and the secu rity and fir m estab lis h m en t of that 
freed o m, and the p ro tectio n of the ne wly -mad e fr eem an and citizen 
fro m the opp res s i o n s of tho s e who had forme rl y exerc is ed 
unlimited domin io n over him."  Althou g h Justice Mille r con ced ed 
that pers o n s oth er than newly freed sl av es cou ld claim the 
guaran tees of the Amendmen ts, his emp h as is upo n their immed iat e 
histo ry mad e clea r his inten tio n to interp ret the m nar ro w ly.  

 With reg ard to the butch ers' priv ileg es or immu n ities 
arg u men t –  with which the Slaughter -House Court was p rima rily 
con cern ed –  Justice Mille r turn ed firs t to the pro v is io n of §1 
defin in g United States citizen s h ip:  "All pers o n s born or 
natu ralized in the United States, and sub ject to the juris d ictio n 
thereo f, are citizen s of the United States and of the Stat e wherein 
they resid e."  Though he ack n o wled ged that one of the prin cip al 
purp o s es of the Citizen s h ip Clause had been to overru le the 
infamo u s Dred Scott decis io n and con fer natio n al citiz e n s h ip on 
the newly fre ed 
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Q: Why did the Court con clu d e that the C ivil Rights Act of 1875 was 
unco n s titu tio n al?  

Q: Why does Justice Harlan in diss en t n ot believ e the Civil Rights Act 
was Constitu tio n al? 

Q: Should States be barred und er the 14 th  Amendm en t fro m 
inco rp o ratio n of priv ate busin es s es that den y equ al acce s s? 

 

 PLESSY v. FERGUSON  

CB 657-659 

 In Louisian a, the law req u ired "equal but sep arate" rail r o ad cars for 
"white" and "colo r ed" rail ro ad pass en g ers.  

Q: What did the Supreme Court hold when this law was challen g ed? 

 

 

BROWN v. BOARD OF EDUCATION I  

CB 661-663 

Q: What were the mat erial facts in Brown? 

Q: Why did Brown  revers e Plessy? 

Q: What did Brown  hold?  

Q: Why?  

 

 



80 
7/6/2021 9:26 AM Constitu tio n a l Law –  UR PSC 212 –  Fall 2021  

BROWN v. BOARD OF EDUCATION II 

349 U.S. 294 (1955), CB 667-668 

 In Brown v. Board of Education I, 347 U.S. 483 (1954), the 
Supreme Court hel d that "separate but equ al" educatio n al facili ties are 
inh eren tly uneq u al in vio latio n of the equ al pro tectio n clau s e of the 14 th  
Amendmen t.  

Q: Why was there a seco n d Brown  decis io n? 

Q: Does the Suprem e Court specify how each sch o o l district will 
comp ly with  its May 17, 1954 decis io n?  

Q: What does it mean that lower cou rts will be guid ed by equitable 
prin cip les? 

Q: What is the interes t of the Plain ti ffs?  

Q: Why does n't the cou rt ord er each adm is s io n by a specific date?  

Q: Is any guid an ce giv en con cern i n g comp letio n of comp li an ce to 
ach iev e admis s io n on a non d is crimin ato ry basis? 
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IMPLEMENTING BROWN v. BOARD OF EDUCATION 

Readin g Assign men t:  CB 668 -670, down lo ad Swann v. Charlotte -
Mecklenburg Bd. of Educ., 402 U.S. 1 (1971), CB 704-709. 

 

 Slaugh ter -House Cases –  14th  Amend men t rev ers ed Dred Scott by 
mak in g State ci tize n s h ip deriv ativ e of U.S. citizen s h ip.  But Supreme 
Court red u ced the sig n ifican ce of the 14 th  Amendmen t b y limitin g its 
sco p e to the priv ileg es and immu n itie s of the United States and not 
app ly in g to the States.  

 Civil Rights Cases –  Furth er dra mati c limits.  The Civil Rights Act 
of 1875 held uncon s titu tio n al becau se it app lied to Stat e actio n, not 
wro n g fu l actio n s of priv ate busin es s own ers inclu d i n g tho s e in pub lic 
acco m mo d atio n s such as hotels, theat res, and tr ain serv i ce.  Nor was 
uneq u al treatmen t of African -Americ an s held to be a ba d g e of slav ery 
und er the 13 th  Amendmen t.  

 Brown v. Board of Education I –  Separate but equ al edu c atio n al 
facilities inh er en t l y unco n s t i t u t io n al und er 14 th  Amendmen t.  

 Brown II –  But tra n s iti o n to non s eg reg at ed sch o o ls should pro ceed 
"with all delib e rate speed."  

 

SWANN v. CHARLOTTE-MECHLENBURG BD. OF EDUC. 

402 U.S. 1 (1971) 

Q: Where does this ca se occu r?  

Q: In 1968-1969, how man y stu d en t s are in the sch o o l system?  
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 3. Alterin g of Attend an ce Zones  

Q: What was the prin cip al too l emp lo y ed by sch o o l plann ers and the 
cou rts to break up dual sch o o l systems?  

Q: 



84 
7/6/2021 9:26 AM Constitu tio n a l Law –  UR PSC 212 –  Fall 2021  

Q: What does she me an by con s is t en cy?  

Q: Congru en ce?  

Q: Why did the Court rev ers e Metro Broadcasting v. FCC  and hold 
that racial clas s ifi c atio n s in bro ad cas tin g are not sub ject to 
"inter med iate sc ru tin y?"  

Q: What does strict sc ru tin y req u ire?  

Q: Does this mean that all racial clas s ific atio n s will be held 
unco n s titu tio n al?  

Q: What was the co m p ellin g Govern men t interes t in Swann?  

Q: How did the plain tiff de mo n s trate tha t the re med y was narro wly 
tailo red? 

Q: Why did Scalia wr ite a s ep ar ate con c u rren ce?  

Q: Why does Steven s diss en t?  
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AFFIRMATIVE ACTION 

Readin g Assign men t:  CB 692 -695, 710-720, 729-743 

REGENTS OF UNIV. OF CALIF. v. BAKKE 

438 U.S. 265 (1978), CB 692-695 

 

 Justice Powell ren d ered the decid in g vote in two 5 -4 Majorities: 

1. David Medical Schoo l special admis s io n s pro g ram unlawfu l; 
Bakke must be ad mitted.  

2. Race can be tak en into acco u n t in a Constitu tion al plan.  

 The U.C. Davis Medical Schoo l Spec ial Admissio n s Plan operated 
wit
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white plain tiff as it wou ld be in a con v en tio n al discrimi n atio n case with 
an African -Ameri c an plain tiff.  

 Justice Brenn an focu s ed on the histo ry of t he 14 th  Amendmen t to 
urg e that the purp o s e of the 14 th  Amendmen t was to rem o v e "stig ma" of 
earlier tre atm en t of racial min o riti es.  The Powell Majori ty was not 
pers u ad ed by this:  

 The Equal Protecti o n Clause is not fr amed in te r ms of 
"stig ma."  Certain l y the word has no clearly defin ed Constitu tio n al 
mean in g.  It reflect s a sub jectiv e jud g men t that is stan d ard les s.  All 
state- imp o s ed clas s ificatio n s that rea r ran g e burd en s and ben efits 
on the basis of rac e and are lik ely to be viewed with de ep 
resen tmen t by the ind iv idu al s burd en ed.  

 The Powell Majori ty harmo n ized spe cial tre atm en t for specific 
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 But attain men t of a div ers e stu d en t bod y is Constitu tio nally 
permis s ib le:  

 This clearly is a Constitu tion ally permis s ib le goal for an 
institu tio n of hig h er edu catio n.  Academic fre ed o m, tho u g h not a 
specifically enu me rated Constitu tio n al rig h t, lon g has been viewed 
as a special con cer n of the First Amendmen t.  The freed o m of a 
univ ers ity to mak e its own jud g men ts as to edu catio n inclu d es the 
selectio n of its stu d en t bod y.  . . .  Thus, in arg u in g that its 
univ ers ities must be acco rd ed the rig h t to select tho s e stu d en ts who 
will con trib u te the most to the "robu s t exch an g e of ideas," 
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POLICY DEBATE 

Q: What was the purp o s e of the 14 th  Amendmen t? 

Q: Is discri min atio n permis s ib le to ach ie v e integ ratio n or is the 14 th  
Amendmen t inten d ed to be  colo r blin d?  
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Q: Why does Powell con cu r?  

Q: Why does Rehnq u is t diss en t?  

 

MISSISSIPPI UNIV. FOR WOMEN v. HOGAN 

458 U.S. 718 (1982), CB 765-766 

MF: 
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Q: Are all sin g le sex institu tio n s unco n s titu tio n al? 

 

 
BOSTOCK v. CLAYTON COUNTY, GA 

590 U.S. ____ (2020)  

Q: What is Title VII of the Civil Rights Act of 1964?  

Q: Why does Gorsuch believ e it pro h ib its an emp lo y er fro m firin g an 
emp lo y ee even if he, she or they are h omo s ex u al or tran s g en d er, 
even if the dra fters of Titl e VII did not imag in e such a re su lt? 

Q: What were the mat erial facts con ce rn in g Ger ald Bosto ck? 

Q: What were the mat erial facts con ce rn in g Aimee Steph en s? 

Q: Why, acco rd in g to Gorsuch, does the Supreme Court nor mall y 
interp ret a statu te in acco rd with the o rd in ary mean in g of its ter ms 
at the ti me of its enactmen t?  

Q: Why isn't leg is lativ e histo ry app ro p riate here?  

Q: Why does Gorsuch reject policy gro u n d s for den y in g cov erag e to 
homo s ex u al and tran s g en d er pers o n s?  

Q: Why is the phras e "becau s e of" befo r e the ter ms set in Title VII 
decis iv e to analy s is of this case?  

Q: Discri min atio n becau s e of sex "proh i b ited with resp ect to 
ind iv id u al s, not gro u p s of ind iv id u al s."  Why?  

Q: What abo u t relig io u s objecti o n s to emp lo y i n g homo s ex u al or 
tran s g en d er peo p le? 
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Q: Does this mean that no fem ale, mal e or tran s g en d er emp lo y ee can 
be  fired und er Titl e VII?  

Q: Why does Gorsuch reject the arg u me n t that the failu r e o f Congres s 
to add sex u al orien tatio n to Title VII's list of pro tect ed 
characteris ti cs pro v id e emp lo y ers a defen s e for emp lo y ers fir in g a 
homo s ex u al or tra n s g en d er emp lo y ee?  

 

Equal Rights Amendmen t  

The Equal Rights Amendment: 

 Sectio n 1.  Equalit y of rig h ts und er the law shall not be den ied or 
abrid g ed by the United States or by any state on acco u n t of sex.  

 Sectio n 2.  The Congres s shall hav e the power to enfo rc e, by 
app ro p ri a te leg is la tio n, the pro v is io ns of this arti cle.  

 Sectio n 3.  This amen d men t shall ta k e effe ct two yea rs afte r the 
date of rat ificatio n.  

 The Equal Rights Amendmen t ( ERA) was a pro p o s ed amen d men t 
to the United State s Constitu tio n desig n ed to guaran tee equ al rig h ts for 
women.  

 Congres s had set a ratifi catio n dead lin e of March 22, 1979.  
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LEVELS AND STANDARDS OF JUDICIAL REVIEW 
EQUAL PROTECTION ANALYSIS 

 
Review Level  Classi fi cat i on  Relati on  Purpose  Burden  

 
Strict Scruti ny  Suspect class es:  

race, nati onal 
origi n 

Necess ary  Compel l i ng  Govt. 
demons t rat es 
purpos e and 
relat i on, once  
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THE RIGHT TO PRIVACY AND REPRODUCTIVE RIGHTS 

CB 511-524, 531-538, 544-546 

 

GRISWOLD v. CONNECTICUT 

381 U.S. 479 (1965), CB 510-518 

 

DOUGLAS MAJORITY 

Q: What were the mat erial facts?  

Q: What did this vio late? 

Q: Is there an exp res s Constitu tion al rig h t to priv acy? 

Q: Why did Justice Douglas characteriz e the rig h ts in Pierce v. 
Society of Sisters and Meyer v. Nebraska as pen u mb ral rig h ts? 

Q: How does Douglas non eth eles s arg u e that a "zone of pri v acy" is a 
pen u mb ral rig h t?  

Q: What is the hold ing? 

 

GOLDBERG CONCURRANCE 

Q:  Which of the Bill of Rights does Goldberg emp h as ize?  

Q: Why, acco rd in g to Goldberg, does this reach the rig h t to priv acy?  

Q: Is the Ninth Amen dmen t an abso lu te rig h t? 
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Q: When Justice Black mu n refe rs to pro tectin g poten tial lif e, does he 
mean that a fe tu s is a "perso n" as that ter m is used in the 
Constitu tion? 

Q: Does Blackmu n ac cep t the arg u men t of Texas that life b eg in s at 
con cep tio n?  

Q: How does Black m u n reso lv e when the State interes t is comp ellin g? 

 

 a. Abortion funding.  In 1977, the Court decid ed three case s 
permittin g States to refu s e Medicaid cov erag e for non th erap eu tic 
abo rtio n s.  Beal v. Doe, 432 U.S. 438 (1977); Maher v. Roe, 432 U.S. 
464 (1977); Poelker v. Doe, 432 U.S. 519 (1977).  Altho u g h the 
Govern men t  sub s id i zed con tin u ed preg n an cy and childb i rt h but not 
abo rtio n for the ind ig en t, the majo rit y in Maher  foun d no "undu ly 
burd en s o me interf eren ce" with the abo rtio n decis io n, distin g u is h in g the 
"obstacle" invalid a ted in 
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Paren th o o d v. Danforth, 428 U.S. 52 (1976).  When Stat es man d ated a 
detailed list of abo rtio n warn in g s, howev er, the Court inv alid ated thes e 
meas u res be cau s e of both their interf eren ce wi th the docto r -patien t 
relatio n s h ip and their und erly in g anti- abo rtio n motiv at i o n.  City of 
Akron v. Akron Ctr. fo r Repro d. Health, 462 U.S. 416, 442- 449 (1983); 
Thornb u rg h v. American Colleg e of Obstet rician s & Gyneco lo g is ts, 476 
U.S. 747, 759-765 (1986). 



102 
7/6/2021 9:26 AM Constitu tio n a l Law –  UR PSC 212 –  Fall 2021  

Q: Under the und u e burd en stan d ard, ca n a State p ro h ib it fro m hav in g 
an abo rtio n befo re viab ility? 

Q: Except in med ical emerg en cy, can a State req u ire a phy s ician at 
leas t 24 hours in adv an ce of an abo rtio n to info rm a wo man of the 
natu re of the pro ce d u re, its health risk s, and the pro b ab le 
ges tatio n al age of the fetu s?  

Q: Doesn't a phy s ician hav e a First Amendmen t rig h t not to exp lain 
thes e thin g s? 

Q: Could info rmed con s en t pro ced u res be challen g ed as und u e 
burd en s?  

Q: Earlie r in Akron I, the Court held that a 24 hour waitin g perio d was 
unco n s t itu tio n al.  Why was Akron  overru led here?  

Q: 
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WHOLE WOMEN'S HEALTH v. HELLERSTEDT 

136 S. Ct. 2292 (2016), CB 544- 546 

Q: What new rest ricti o n s were add ed by the Texas anti -abo rtio n law, 
H.B. 2? 

Q: Under Casey, what stan d ard did the Court app ly to rev iew the 
Constitu tion ality of H.B. 2?  

Q: Why was the new admittin g priv ileg es req u ire men t held to be a 
sub s tan tial burd en? 

Q: Why was the surg ical cen ter req u ire men t also held to b e 
unco n s titu tio n al?  
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MARITAL RIGHTS 

Readin g s:  CB 672 -673, 563-570, 575-587 

LOVING v. VIRGINIA 

388 U.S. 1 (1967), CB 672-673 

Q: What were the mat erial facts?  

Q: What was the reas o n in g of Virgin ia in uph o ld i n g the con v ict i o n?  

Q: Under what Constitu tio n al prin cip les was the decis io n in this case 
decid ed? 

Q: What did the Court hold?  

Q: What stan d ard of rev iew?  

 

LAWRENCE v. TEXAS 

539 U.S. 558 (2003), CB 563-570 

Q: What were the mat erial facts?  

Q: What did the Court hold?  

Q: What was the sub s tan tiv e rig h t, the fu n d amen tal lib erty interes t, 
that was at stak e, acco rd in g to the Court? 

Q: Why did the Court overru l e Bowers?  

Q: What did O'Connor, at CB 568- 569, have to say abo u t the Texas 
law?  
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Q: What did Scalia, at CB 569 -570, say in diss en t?  

Q: What was Thomas' positio n?  See CB 570.  

 

UNITED STATES v WINDSOR 
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OBERGEFELL v. HODGES 

576 U.S. ____ (2015), CB 583- 587 

MF: Fourteen cou p les with same sex mar riag es bro u g h t suit challen g in g 
statu tes in Michig a n, Kentuck y, Ohio and Tennes s ee defi n in g 
mar riag e as a unio n between one ma n and one woman.  What are 
the issu es? 

 Two ques tio n s rev iewed by the Court:  (1) Does the 14 th  
Amendmen t req u ir e a Stat e to lic en s e a mar riag e betwe e n two 
pers o n s of the sam e sex?  (2) Does th e 14 th  Amend men t req u ire 
one State to re co g n ize a sa me sex marriag e licen s ed in ano th er 
State that does rec o g n ize the rig h t? 

Q: The Court gro u n d s its decis io n in a di scu s s i o n of "libert y" 
promis ed by the Constitu tion.  Under what sectio n of th e 
Constitu tion does the Court con s id er the rig h t of marr iag e to be 
fun d amen tal?  

Q: The Court describ e d fou r prin cip l es and trad iti o n s und erly i n g the 
reas o n that marri a g e is  
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Two fun d amen tal objectio n s to this decis io n: 

Q: What are the imp li catio n s for org an iz ed relig io n s that se ek to 
defin e ma rriag e as between a man an d a woman?  

Q: The Court declin es to wait for furth er leg is latio n or litig atio n 
befo re pro ceed i n g.  Why?  
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CB 814-819; Rucho v. Common Cause; CB 1494-1502, 1507-1510 

VOTING RIGHTS 

 The Constitu tio n as initially ratif ied gav e States co mp let e 
discretio n to deter min e voter qualifi c atio n s for its resid en ts.  After the 
Civil War, thr ee Recon s tru ctio n Amendmen ts were rati f ied that limit ed 
States' discretio n –  the 13 th  Amendme n t (1865), the 14 th  Amendmen t 
(1868), a nd the 15 th  Amendm en t (1870).  

 During and after Recon s tru ctio n, South ern States beg an camp aig n s 
of voter disen fran c h is emen t.  States in the 1890s called Constitu tion al 
Conven tion s with the exp res s purp o s e of enactin g mean s to prev en t 
black s fro m votin g.  D isen fran ch is em en t sch emes inclu d ed poll tax es, 
literacy tests, gran d fath er and old sold ier clau s es, amo n g oth ers.  For 
examp le, Mississ ip p i's Constitu tion al Conven tion ado p ted a poll tax of 
$2 for every citiz e n between the ages of 21 and 60, with the req u ire men t 
that the tax re ceip t be pres en ted to vote, a deta il that cou l d easily be 
forg o tten or enfo rc ed on a selectiv e b asis.  Also ado p ted was a pro v is io n 
that exclu d ed tho se con v icted of vari o u s crimes, as well as a lit eracy test 
that mig h t req u ire satis facto rily read i n g, und ers tan d ing, or interp retin g 
any sectio n of the State Constitu tio n.  

 Other Stat es follo wed suit.  South Carolin a held a Constitu tio n al 
Conven tion in 1895 that ado p ted a tw o year resid en cy re q u iremen t; a $1 
poll tax; a litera cy test that req u ired read in g, writin g, or und ers tan d ing 
any sectio n of the State Constitu tio n, or own ers h i p of pr o p ert y worth 
$300; and the disqu alificatio n of con v icts.  

 Louisian a add ed the "gran d fath er clau s e" to the list of ta ctics in 
1898, directin g that the reg is tra tio n list inclu d e names o f all males 
who s e fath ers and gran d fath ers we re reg is tered o n January 1, 1867, 
befo re black s had been enfran ch is ed.  The State also imp o s ed 
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I: Equal Representation 

 The Constitu tio n in Article 1 §2 and elsewh ere vests th e rig h t to 
determin e the qualificatio n s of voters in the States.  

 State power is li mi ted by the: 

 14th  Amendm en t –  which pro h ib i t s den y in g the vote on acco u n t of 
race  

 19th  Amendmen t –  which pro h ib i t s den y in g the vote on acco u n t of 
sex  

 24th  Amendmen t –  which pro h ib i t s den y in g the vote on acco u n t of 
failu re to pay a poll tax  

 26th  Amendmen t –  which pro h ib i t s den y in g the vote on acco u n t of 
age to tho s e 18 years old and old er  

 

REYNOLDS v. SIMS 

377 U.S. 533 (1964), CB 814-818 

Q: Why did the Plain tiffs challen g e the State reap p o rtio n men t in this 
case?  

Q: Why are uneq u al rig h ts giv en to voters in diffe ren t votin g distr icts 
in the same State unco n s titu tion al? 

Q: Does this mean that every votin g district must be exactly the sam e 
calcu lated with ma th ematical precis io n? 

Q: Will a voter refe re n d u m app ro v ed by the citizen s of a State justify 
an uneq u al rep res e n tatio n? 

Q: Why did Justice Harlan diss en t? 
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 Justice Alito solely focu s ed his analy s is on §2 which pro v id es: 

 (a)  No votin g qualificatio n or prereq u is it e to votin g or 
stan d ard, practice, or pro ced u re shall be imp o s ed or app lied by any 
State or political s ub d iv is io n in a ma n n er which resu lts in a den ial 
or abrid g emen t of the rig h t of any citi zen of the United States to 
vote on acco u n t of race or colo r, or in con trav en t i o n of the 
guaran tees set fort h in sectio n 10,303(f)(2) of this title, as pro v id ed 
in sub s ect i o n (b).  

 (b) A violatio n of sub s ectio n (a)  is estab li s h ed if, based on 
the totality of cir cu ms tan ces, it is sho wn that the politic al pro ces s es 
lead in g to nomin atio n or electio n in the State or political 
sub d iv i s io n are not equ ally open to partici p at i o n by me m b ers of a 
clas s of citiz en s pr o tected b y sub s ectio n (a) in that its memb ers 
hav e less opp o rtu nity than oth er me m b ers of the el ecto ra te to 
particip ate in the p olitical pro ces s an d to elect rep res en t ativ es of 
their cho ice.  The exten t to which me mb ers of a pro tect ed clas s 
hav e been elected to off ice in the Stat e or political sub d iv is io n is 
one circu ms tan ce which may be con s id ered:  Provided , That 
noth ing in this sectio n estab lis h es a ri g h t to hav e memb e rs of a 
pro tected clas s ele cted in numb ers eq u al to their pro p o rt io n in the 
pop u lat i on.  52 U.S. C. §10,301.  

The Majo rity opin ed: 

 Sectio n 2 of the Voting Rights Act pro v id es vital pro tectio n 
again s t discrimin at o ry votin g rules, and no one sug g es ts that 
discrimin atio n in votin g has been extirp ated or that the threat has 
been elimin ated.  But §2 does n ot dep riv e the States of their 
auth o rity to estab lis h non -discrimin ato ry votin g rules.  

 Specifically, the Court Majority uph eld two Arizon a vot in g 
restrictio n s:  
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First, in so me cou n ties, voters who ch o o s e to cast a ballo t in pers o n 
on electio n day must vote in their ow n precin cts or else their 
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 Kagan also critici z ed Arizon a’s law b an n in g third party ballo t 
collectio n as “a sig n ifican t rac e- based disp arity in votin g opp o rtu n ities ”:  

The pro b lem with that law again li es in facts nea rly uniq u e to 
Arizon a –  here, the pres en ce of rural Native Ameri can 
commu n ities that lack read y acc es s to mail se rv ice.  Given that 
circu ms tan ce, the Arizon a statu te dis crimin ates in just the way 
Sectio n 2 proscrib es.  Th e majo rity o nce more comes to a diff eren t 
con clu s io n only by ign o rin g the local con d itio n s with which 
Arizon a’s la w inte racts.  
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• 1947 –  The Taft -Hartley Act ban n ed exp en d itu res by corp o ratio n s 
and lab o r unio n s as well as con trib u tio n s mad e in con n ectio n with 
any gen eral or pri mary electio n for Federal of fice.  

• Watergate inv o lv ed systematic effo rt s to secretly hav e corp o ratio n s 
mak e ca mp aig n co n trib u tio n s to Richard Nixon.  

• The Federal Electi o n Campaig n Act amen d ed in 1974 limited 
pub lic con trib u tions to $1000 per can d id ate per electio n, 
estab lis h ed disclo su re req u ire men ts and created the Federal 
Electio n Commis s i o n.  The 1974 Act also limited issu es 
adv ertis in g.  

 Supreme Court de cis io n s in the perio d after the enact me n t of the 
Federal Electio n Campaig n Act st res s ed two quite diffe r en t themes.  

 When the Federal Electio n Campaig n Act itself was challen g ed on 
First Amendmen t gro u n d s and came befo re the Supre m e Court in 1976 
in Buckley v. Valeo, 424 U.S. 1 (1976), the Supre me Court fou n d a 
"Constitu tio n ally sufficien t justific ati o n for the 
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treated as con trib u tio n s" under the Federal Electio n Campaig n Act, not 
exp en d itu res.  

 In essen ce, Buckley made a sharp dist in ctio n between corp o rate 
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to view the pro v is i o n barrin g corp o rat i o n s and union s fro m usin g 
treas u ry fun d s for electio n eerin g com mu n icatio n s as a comp lete ban on 
exp res s io n rath er than reg u latio n.  

 

CITIZENS UNITED v. FEDERAL ELECTION COMMISSION 

558 U.S. ___ (2010), CB 1494-1502 

Q: What were the mat erial facts?  

Q: Why does the Court describ e the BCRA as both und erin cl u s i v e and 
overin clu s iv e? 

Q: What is an "ele ctio n eerin g commu n ic atio n"? 

Q: Did the Court follo w preced en t?  

Q: Why was the Majo rity unp ers u ad ed by  the reas o n in g in Austin  that 
there was a "comp ellin g Govern men t al interes t in p rev e n tin g 'the 
corro s iv e and disto rtin g effe cts of immen s e agg reg atio n s of wealth 
that are accu mu lat ed with the help of the corp o rate for m and that 
hav e little or no co rrelatio n to the pub lic's sup p o r t for the 
corp o ratio n's political ideas?'"  

Q: Why did the Court say this statu te wa s an "unpreced en te d 
Govern men tal inte rv en tio n in the real m of spee ch"?  Who was 
bein g pro h ib i t ed fro m speak in g?  

Q: Do you thin k the Govern men t sho u ld hav e some abilit y to re strict 
some for ms of elec tio n exp en d i t u res?  What abo u t fro m 
corp o ratio n s (forei g n or domes tic) th at do busin es s with 
Govern men t?  Where sho u ld the lin e be drawn?  
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Q: Does this case mea n that corp o ratio n s are entitled to oth er 
Constitu tion al rig h ts, oth er than free exp res s io n?  Does this case 
mak e corp o ratio n s me mb ers of "We the People"?  

 

McCUTCHEON v. FEDERAL ELECTION COMMISSION 

572 U.S. ___ (2014), CB 1507- 1512 

Q: Who was Shaun McCutcheo n?  

Q: Why did he brin g suit?  

Q: What are "base li m its" and "aggreg ate limits"?  

Q: Do you agree that the "aggreg ate li mit s" serv e no Constitu tio n ally 
permis s ib le purp o s e? 

Q: Justices Breyer, Ginsbu rg, Sotomay o r and Kagan diss en ted.  What 
was their main con cern?  

 

POLICY QUESTION 

Q: If you wer e cza r or czarn ian  of the Univers e, how wou ld you 
pres crib e rules for camp aig n fin an ce?  
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PSC 212:  CLASS NOTES:  NOVEMBER 1, 2021 

FREEDOM OF EXPRESSION UNDER FIRST AMENDMENT 

CB 947-948, 950-954, 961-969, 978-980 

 In 1769, Blacksto ne sum mariz ed the law as follo ws: 

 The lib erty of the pres s [co n s is t s ] of lay in g no prev io u s 
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 Against this back d ro p, the Federal is ts enacted the Sediti o n Act of 
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Q: Does the First Amendmen t acco rd in g to the majo rity ap p ly to the 
States?  

Q: Why?  

Q: Why did Sanfo rd, for majo rit y, uph o ld this con v ict i o n?  

Q: Would Sanfo rd con v ict if no immed i ate ef fect o f an utt eran ce 
cou ld be fores een?  

Q: Does Sanfo rd re jec t the Clear and Presen t Danger Test?  

Q: Why did Holmes not believ e that ther e was a clea r and p res en t 
dan g er?  

Q: What acco rd in g to Holmes must the State alleg e in add itio n to the 
pub licatio n of a docu men t to satis fy the Clear and Prese n t Danger 
Test?  

 

WHITNEY v. CALIFORNIA 

274 U.S. 357 (1927), CB 965-969 

MF:  The Court, in an o pin io n by Justice Sanfo rd, affir med 
Whitney's con v ictio n for vio latin g the Califo rn ia Crimi n al 
Syndicalis m Act.  Despite her cl aim that she did not inten d the 
Commu n is t Labor Party to be an instr u men t of te rro ri s m or 
vio len ce, the Court con clu d ed that her  kno win g decis io n to rem ain 
a me mb er of an or g an izatio n adv o catin g crimin al syn d icalis m was 
sufficien t to sub jec t her to crimin al lia b ility.  

Q: Is the First Amendmen t pro tectio n of speech abso lu te?   

Q: Does Brandeis agr ee with Justice Sanfo rd that the leg is l atu re may 
determin e wheth er "a society org an iz ed to adv o cate cri min al 
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synd icalis m con s titu tes a clea r and pr es en t dan g er of sub s tan tiv e 
evil?"  

Q: What did Brandeis characte rize as "th e fin al end of the state?"  

Q: Why did Brand eis arg u e that "fear of ser io u s inju ry alo n e can n o t 
justify sup p res s io n of free speech?"  

Q: What are the only circu ms tan ces whe n Brandeis will ap p ro v e 
sup p res s i o n of free speech?  

 

BRANDENBURG v. OHIO 

359 U.S. 444 (1949), CB 978-980 

Q: Who was the defe n d an t?  

Q: Under what statu te was  he arres t ed? 

Q: What did he do?  

Q: How did the Supre me Court refo r mu l ate the Clear and Presen t 
Danger Test?  
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PSC 212:  CLASS NOTES:  NOVEMBER 3, 2021 

FIGHTING WORDS AND HATE SPEECH 

CB 986-987, 1176-1180, 1030-1033, 1038-1044, 1176-1180, 1186-
1192; down lo ad Breyer majo rity deci s io n in Mahoney Area School Dist. 

v. B.L., 594 U.S. ___ (2021)  

Review of last sess io n:  

 First Amendmen t has an uncertain histo ry.  The Amendmen t's 
plain lan g u ag e prov id es:  "Congres s shall mak e no la w abrid g in g the 
freed o m of speec h or of the pres s; or the rig h t of the peo p le to peaceab ly 
assemb le, and to petitio n the Govern men t for a red res s of griev an ces."  

 Blacksto n e earlier describ ed freed o m of speech as bar rin g prio r 
restrain ts, but not crimin al p ro s ecu tio n after a state men t was mad e.  

 Seditio n Act of 1798 could reach statemen ts excitin g th e hatred of 
the peo p le again s t the Presid en t.  Truth was a def en s e.  But the Seditio n 
Act was used in a partis an way only to con v ict pub lish ers asso ciated 
with the party not in power.  

 Supreme Court firs t con s tru ed First Amendmen t freed o m of 
exp res s io n clau s es in 1919 after the enactmen t of the Espio n ag e Act of 
1917. 

 1. Schenck v. United States (1919) –  Holmes wro te Majorit y 
and articu lated cle ar and pres en t dan g er test.  No man can fals ely sho u t 
fire in a theatr e an d cau s e a pan ic.  

 Law is diffe ren t in war than in peac e.  

 2. Abrams v. United States (1919) –  Holmes diss en t wou ld not 
crimin ali ze 
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lawfu l and pres s in g purp o s es and "[an] immed iate chec k is req u ired to 
sav e the cou n try."  

 3. Gitlow (1925) –  New York State la w again s t crimin al 
anarch y.  

 a.  First Amendmen t app lies to States as inco r p o rat ed by 
the 14 th  Amendme n t.  

 b.  Sanfo rd Majority assu med State law con d emn in g 
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CHAPLINSKY v. NEW HAMPSHIRE 

315 U.S. 568 (1942), CB 986-987 

Q: Who was Chaplin sk y?  

Q: What did he say in fro n t of rest les s cr o wd? 

Q: Did thes e word s in cite use of force o r law vio latio n? 

Q: Why was he con v icted? 

Q: Under what statu te was he con v icted?  

Q: Why did New Hampsh ire Supre me Court affi rm con v ict i o n?  

Q: Why did the United States Supre me Court affi rm?  

Q: Can Chaplinsky be harmo n ized with the three part test in 
Brandenberg? 

 

TEXAS v. JOHNSON 

Q: Q: 
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Q: Under the First Amendmen t, is exp r es s iv e con d u ct entitled to the 
same pro tec tio n as speech? 

Q: What interes ts does Texas asse rt?  

Q: Why is prev en tin g a breach of peace unp ers u as iv e here? 

Q: Could burn in g a flag be viewed as fi g h tin g word s?  

Q: Cannot a State pro h ib it flag desecrati o n becau s e the fla g is a 
symb o l of our cou n try?  

REHNQUIST, WHITE & O'CONNOR DISSENT 

1. The flag occu p ies a uniq u e position as a symb o l of our Nation.  

2. Here, it may equ all y well be said that the pub lic burn in g of the 
American fl ag by Johnson was no essen tial part of any exp o s ition 
of ideas, and at the same tim e it had a ten d en cy to incite a breach 
of the peace.  Johnso n was free to ma k e any verb al den u n ciatio n of 
the flag that he wis h es; ind eed, he wa s free to burn the fl ag in 
priv ate.  He could pub licl y burn oth er symb o ls of the Govern men t 
or effig ies of politi cal lead ers.   

3. The resu lt of the Texas statu te is obv io u s ly to den y one in 
Johnso n's frame of min d one of the man y mean s of "symb o lic 
speech."  Far fro m bein g a case of "one pictu re bein g wo rth a 
tho u s and word s," flag burn in g is the equ iv alen t of an inarticu late 
gru n t or roar that, it seems fai r to say, is most lik ely to b e ind u lg ed 
in not to exp res s any particu lar idea, but to antag o n ize oth ers.  It 
was Johnso n's use of this particu lar symb o l, and not the idea that 
he sou g h t to conv ey by it or his man y oth er exp res s i o n s, for which 
he was pun is h ed.  
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R.A.V. v. CITY OF ST. PAUL 

505 U.S. 377 (1992), CB 1038-1044 

Q: What were the mat erial facts?  



132 
7/6/2021 9:26 AM Constitu tio n a l Law –  



133 
7/6/2021 9:26 AM Constitu tio n a l Law –  UR PSC 212 –  Fall 2021  

 

MANONEY AREA SCHOOL DIST. v. B.L. 

594 U.S. ___ (2021)  

 Justice Breyer held that the First Amendmen t pro tected a 
disap p o i n t ed stu d en t fro m usin g vulgar word s and gestu res in a priv ate 
Snapch at mess ag e to her fr ien d s.  

Q: Would she also be pro tected in utterin g the same word s in a priv ate 
con v ers atio n with the prin cip al or a coach? 

Q: Suppose she had said the same word s in a clas s?  
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PSC 212:  CLASS NOTES:  NOVEMBER 8, 2021 

TIME, PLACE AND MANNER RESTRICTIONS 

CB 1222-122
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INTERNATIONAL SOCIETY FOR KRISHNA CONSCIOUSNESS, INC. 
v. LEE 

505 U.S. 672 (1992), CB 1264-1267 

Q: What did the Krishn a Society do? 

Q: What did the statu te that the Port Authority enfo rced pr o h ib it that 
was rel ev an t here?  

Q: Is solicitatio n of mon ey and distrib u tio n of literatu re totally 
pro h ib ited at airp o rt ter min als?  

 

REHNQUIST MAJORITY 

Q: What is a pub lic fo ru m?  

Q: What is an airp o rt termin al if not a pub lic foru m?  

Q: If airp o rts ar e not pub lic foru ms, doe s this mean that any limit on 
free speech is per mis s ib le?  

Q: Why und er a reas o n ab len es s stan d ard is the pro h ib itio n of 
solicitatio n and rec eip t of fun d s permi s s ib le? 

 

KENNEDY CONCURRENCE 

Joined by Black mu n, Steven s and Souter  

Q: Why did Kenned y view airp o rt s as pub lic foru ms?  

Q: Why does Kennedy non eth el es s uph old a ban on solicitatio n and 
receip t of fun d s with in a pub lic foru m?  

Q: Would Kenned y pro h ib it all solicitatio n s?  
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Q: Why are thes e risk s not equ ally app licab le to distrib u tio n of 
literatu re?  

 

MEMBERS OF CITY COUNCIL v. TAXPAYERS FOR VINCENT 

CB 1227-1231 

 Los Angeles ado p ted an ord in an ce pro h ib i t i n g postin g of sig n s on 
pub lic pro p ert y.  

 Vincen t was a can d id ate for City Council who wan ted to post sig n s 
read in g "Roland Vincen t –  City Council" on street la mp s.  

Q: Why in the Metromedia  case did the Supreme Court up h o ld San 
Diego's pro h ib i t i on of certain for ms of outd o o r billb o ard s?  

Q: In Schneider v. State, the Court st ru ck down a pro h ib i t i on on 
distrib u t i o n of leaflet s on pub lic stree ts.  How do you distin g u i s h 
Metromedia from Schneider? 

Q: Why is the ratio n al of Schneider  inap p licab le to Vincen t sig n s? 

Q: If the justif icatio n for the ban on sig n s in pub lic places is based on 
aesth et i cs, how ca n you justify not app ly ing the ban to sig n s on 
priv ate pro p erty? 

Q: Are sig n s on lamp p o s t s pub lic foru ms?  

Q: Justices Brennan, Marshall and Blackmu n diss en ted.  Why were 
they particu larly con cern ed abo u t a justificatio n for a ban on 
sig n ag e based on aesth et i c gro u n d s?  
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https://scholarship.law/
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 Thus, we con s id er this case again s t th e back g ro u n d of a 
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IS THE FIRST AMENDMENT OBSOLETE? 

Q: Why does Tim Wu believ e the First Amendmen t tod ay is 
irrelev an t?  

Q: Should we draft a new law pro te ctin g fre ed o m of exp res s i o n?  

Q: If so, what wou ld it pro v id e?  
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acco u n t of his r eli g io u s opin io n s or belief; but that all men shall be 
free to pro fes s, and by arg u men t to main tai n, their opin io n in 
matte rs of relig io n, and that the sa me shall in no wise dimin is h, 
enlarg e, or aff ect their civ il cap acit ie s.  

 Strict neutrality.  Kurlan d , Of Church and State and the Supreme 
Court, 29 U. Chi. L. Rev. 1, 5 (1961):  “[Relig io n ] may not be used as a 
basis for clas s if icat io n for purp o s es of gov ern men tal acti o n, wheth er that 
actio n be the con fe rri n g of rig h ts or p riv ileg es or the imp o s it i o n of duties 
or oblig atio n s.”  Thus, States must us e purely secu lar cri teria as the basis 
for their actio n s.  Strict neu trality doe s not permit, much less req u ire, 
acco m mo d atio n of secu lar pro g ra ms to relig io u s belief.  It does per mit 
aid to relig io u s institu tio n s that satis fy the purely secu lar crit eria for 
particip atio n in the pro g ram, at leas t if the cou rts are un willin g to 
con clu d e that the criteria we re not co n cealed meth o d s of usin g relig io n 
as a basis for the p ro g ram.  

 Nonpreferentialism.  Accord in g to non p referen tialis t vi ews, 
Govern men t may not fav o r one relig io n over ano th er, nor may it 
disfav o r any partic u lar relig io u s view (inclu d in g antirelig io u s views), 
but it may sup p o rt relig io n in gen eral.  In Espinoza v. Montana Dep’t of 
Revenue, 591 U.S. ___ (202 0), for examp le, the Supre m e Court stru ck 
down a Montan a Depart men t of Revenu e Rule that pro h ib ited families 
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Q: Why wasn ’t poly gamy pro tected by the Free Exercis e Clause?
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EMPLOYMENT DIV., DEPT. OF HUMAN RESOURCES v. SMITH 

 494 U.S. 872 (1990), CB 1593-1600 

Q: What were the mat erial facts?  

Q: What Free Exercis e arg u men t did res p o n d en ts mak e?  

Q: Does the Free Exercis e Clause pe rmi t an ind iv id u al to be excu s ed 
fro m comp lian ce with an oth erwis e valid law?  

Q: How did the Court distin g u i s h Wisconsin v. Yoder ? 

Q: What is the balan c in g test set forth in Sherbert v. Verner , CB 1583-
1585? 

Q: Why di d the Court declin e to ado p t this balan cin g test? 

O’CONNOR CONCURRENCE  

Q: How do you disting u i s h O’Connor’s arg u men t fro m the Majority 
Opinio n?  

BLACKMUN DISSENT 

Q: Why did Black mu n diss en t?  

 

BURWELL v. HOBBY LOBBY 

573 U.S. 682 (2014), CB 1608-1614 

Q: Who a re the partie s? 

Q: Why did the Court in a 5- 4 decis io n hold that Hobby Lobby was 
entitled to an exce p tio n fro m this reg u lato ry man d ate?  

Q: Why did Justice Ginsb u rg diss en t?  
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Secon d, its prin cip al or pri mary eff ec t must be one that neith er adv an ces 
nor inh ib its relig io n; fin ally, the statu te must not foste r ‘an exces s iv e 
gov ern men t entan g lemen t with relig i o n.’” 

 Court decis io n s hav e neith er been co n s is ten t nor fou n d it easy to 
app ly the Lemon  criteria.  

 

LEE v. WEISMAN 

CB 1648-1655 

Q: What were the mat erial facts?  

Q: Justice Kenned y viewed the relig io u s inv o catio n at the beg in n in g 
of a grad u atio n as coercio n to sup p o rt or particip ate in relig io n or 
its exercis e even tho u g h particip atio n was volu n tary.  Why? 

Q: Suppose a rab b i or ima m or pries t ha d beg u n the cerem o n y in 
relig io u s garb wish in g stu d en ts well and con g ratu latin g them on 
their grad u atio n.  Would that be equally unco n s titu tional? 

Q: Does it mak e a di ff eren ce that stu d en t s were ask ed to sta n d and at 
the leas t main tain a resp ectfu l silen ce durin g the Invocatio n and 
Bened ictio n?  Support no such req u es t was mad e, wou ld that hav e 
mad e a diffe ren ce?  

Q: Justice Black mu n in con cu rren ce did not reg ard coercio n as 
neces s ary to pro v e a vio latio n of the Estab lis h men t Clause.  Why 
would he hold the inv o catio n as uncon s titu tio n al?  

Q: Is such end o rs eme n t alway s unco n s t i t u t i o n al?  How do you 
harmo n i ze Thank s g iv in g pro clamatio n s by Presid en ts prais in g 
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Q: Justice Scalia sug g es ts a better alte rn ativ e wou ld be the 
distrib u tio n of an ann o un cemen t that while all are ask ed to rise for 
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Q: Justice Scalia diss e n ted on the gro u n d that it is a fals e pri n cip le 
that the Govern me n t can nev er fav o r relig io n over non relig io n.  
Does this mean in Scalia’s vie w that the Federal Govern men t can 
pro v id e fin an cial aid to relig io n s? 

 

TRINITY LUTHERAN CHURCH OF COLUMBIA v. COMER 

581 U.S. ___ (2017), CB 1699- 1702 


