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PH PSC 236  HEALTHCARE  AND THE LAW 
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v. 13 August 2018 

Instructor Prof. Molly McNulty, J.D. {�LinkedIn� profile} 
Office Harkness Hall 316 (Political Science department) 
Phone  585-231-6061 (landline M-F, do not text) 
E-mail  m.mcnulty@rochester.edu (preferred method of communication) 
Office hours  Monday & Wednesday, 5:15 – 6:00 pm, Or by appointment 
TA Niti Suchdev      �nsuchdev@u.rochester.edu�    603-809-0205 
Credit hours 4 credit hours 
Time Mondays and Wednesdays, 6:15 – 7:30pm 
Place Goergen 109 
 

$1./����/.�+0�$"�
This course introduces the legal foundations of health care in America. The material covers a               

broad range of legal issues in medical care , including constitutional issues related to federalism,              
2

an introduction to legal thinking, rules of judicial construction and judicial review. The course              
also provides an overview of specific legal issues in the health law and policymaking universe,               
including immunizations, medical malpractice “reform”, the opioid epidemic, genetics, health          
care reform including the Affordable Care Act (“Obamacare”), the Americans with Disabilities            
Act, transgender issues, abortion, the doctrine of informed consent, surrogate decision making            
in health care, and end-of-life advance directives. The course introduces problem-solving skills in             
healthcare and law and explores the various legal solutions reached by legislatures, agencies,             
and the courts. Guest speakers will complement the course material. 

 

The course is divided roughly into two parts.  
Part I: This first part of this course covers fundamental legal concepts and how they relate to                 
healthcare. You will obtain the �hXQYYh necessary to read, understand, and analyze primary legal              
documents (legislation and legal opinions). The content will include the structure of            
government, the foundations of health law, and an introduction to legal thinking.  

1“Health Care or Healthcare?” 
http://www.arcadiasolutions.com/final-word-healthcare-vs-health-care/�   This course uses 
“healthcare”, to indicate a system. 
 
2 Public health law issues are covered in my spring course, PH 230 Law in Public Health Practice. 

https://www.linkedin.com/in/molly-mcnulty-j-d-254656a
mailto:m.mcnulty@rochester.edu
mailto:nsuchdev@u.rochester.edu
http://www.arcadiasolutions.com/final-word-healthcare-vs-health-care/


http://rochester.summon.serialssolutions.com/#!/search?bookMark=ePnHCXMw42JgAfZbU5kZuEAlH-i8dFD7nssI1LMGteVN2Bh48pPzLI1MgVUDMMFwwAdEzEyNgdmTk0HZtRi07wYU_Ar5aQqQ_YAKBeBjchWA3WuFnMRyHqAtwC4aN4OCm2uIs4cu_HqpeOioR7wpaELNFHSriCYuJbD5nXgLC0MzYFPeiAjjAErzP5A
http://rochester.summon.serialssolutions.com/#!/search?bookMark=ePnHCXMw42JgAfZbU5kZuEAlH-i8dFD7nssI1LMGteVN2Bh48pPzLI1MgVUDMMFwwAdEzEyNgdmTk0HZtRi07wYU_Ar5aQqQ_YAKBeBjchWA3WuFnMRyHqAtwC4aN4OCm2uIs4cu_HqpeOioR7wpaELNFHSriCYuJbD5nXgLC0MzYFPeiAjjAErzP5A
http://rochester.summon.serialssolutions.com/#!/search?bookMark=ePnHCXMw42JgAfZbU5kZuEAlH-i8dFD7nssI1LMGteVN2Bh48pPzLI1MgVUDMMFwwAdEzEyNgdmTk0HZtRi07wYU_Ar5aQqQ_YAKBeBjchWA3WuFnMRyHqAtwC4aN4OCm2uIs4cu_HqpeOioR7wpaELNFHSriCYuJbD5nXgLC0MzYFPeiAjjAErzP5A
http://rochester.summon.serialssolutions.com/#!/search?bookMark=ePnHCXMw42JgAfZbU5kZuEAlH-i8dFD7nssI1LMGteVN2Bh48pPzLI1MgVUDMMFwwAdEzEyNgdmTk0HZtRi07wYU_Ar5aQqQ_YAKBeBjchWA3WuFnMRyHqAtwC4aN4OCm2uIs4cu_HqpeOioR7wpaELNFHSriCYuJbD5nXgLC0MzYFPeiAjjAErzP5A


PH PSC 236 Prof. McNulty3 

$1./��+$ ���/��"��+.$��1.�/��
Class will begin and end promptly.

P



https://www.rochester.edu/college/disability/
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�]YGIG��classes have homework case questionnaires due at the beginning of class. <dates tbd> 
Dates are subject to change depending on the pace of the class. 
1  Overview of the course; syllabus and hot topics in the news 
2  What Is Health? 
3  What Is Law? The law and government: The Constitution 
4  State vs Federal healthcare law: the Federalism debates        

(Lochner) 
5  Legislation and how to analyze it (patient dumping statute) 
6  Legislation and judicial review (Lopez-Soto(3)) 
7  Case law and how to analyze it: rules of judicial construction       
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(Last updated 8/13/2018 1:00 PM)�
 

+�.0����$!�7$.���1��©��0�/�0$������0�.!�"��ª�
Lochner 
Jacobson 
 
All reading assignments are either in the textbook, or in the Blackboard “Reading Assignments”              
folder unless otherwise specified. 
 

$pIgpQIq�]N�jPI�E]kghI��Q[jg]GkEjQ][h��hsYY<Dkh��<[G�P]j�j]dQEh�Q[�jPI�[Iqh�

 
● Assignment for First Class: Find & read a news article about healthcare that interests              

you. 
Some primary sources: 

● Healthcare Law in the News - �http://khn.org/topics/the-health-law/.  
● American Bar Association Journal:    

http://www.abajournal.com/blawgs/topic/health+law 
● New York Times (paywall; limit 10 articles per month) 

o https://www.nytimes.com/topic/subject/medical-malpractice 
o https://www.nytimes.com/topic/subject/health-care-reform 

● Wall Street Journal – free to UR students – sign in and create your account at                
https://WSJ.com/ActivateSchool 

 

�7P<j��h��PI<YjP���7P<j�Qh��GQhI<hI���7P<j�Qh��GQh<DQYQjs���

● ALS: Listen: Podcast, “Second Language” on the �Reply All progrmĀ /eeS�y
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http://khn.org/topics/the-health-law/
http://www.abajournal.com/blawgs/topic/health+law
https://www.nytimes.com/topic/subject/medical-malpractice
https://www.nytimes.com/topic/subject/health-care-reform
https://wsj.com/ActivateSchool
https://www.gimletmedia.com/reply-all/88-second-language#episode-player
http://nyti.ms/2cnFENI
https://www.archives.gov/founding-docs/constitution
http://www.archives.gov/exhibits/charters/constitution.html
https://www.archives.gov/founding-docs/constitution-transcript
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● Orin S. Kerr, How to Read a Legal Opinion: A Guide for New Law Students, 11 Green Bag       
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Reading focus questions: 
The 1st 2 cases are arguments about how to interpret the federal statute EMTALA.  

1. In �Sunrise�, what part of the statute are the patient and the hospital fighting about?  
2. In �Soto�, what part of the statute are the parties fighting about? 
3. Can you find rules of “judicial construction” in James & Soto? How do the first 2 opinions                 

compare and contrast? 

Tip: The rules of construction are opposing in the 2 opinions: 

● James� – Hospital won 

○ b/c all 3 statute provisions must be met 

● Lopez-Soto �– Patient won 

○ b/c all 3 statute provisions are “disjunctive” 

<hI�Y<q�<[G�P]q�j]�<[<YsvI�Qj��gkYIh�]N�WkGQEQ<Y�E][hjgkEjQ][�

The purpose of this class and the readings is to illuminate the way that courts interpret legal                 
language and rationalize the outcome of their opinions. Please read Katskee carefully (at least              
twice). 

● Katskee v. Blue Cross/Blue Shield of Nebraska, 245 Neb. 808, 515 N. W.2d 645. 
 
Reading focus questions: 
 
1. What is the nature of health insurance? 
2. What is wrong with Sindie Katskee? 
3. What is the nature of Katskee's complaint? 
4. Do you think Katskee has an “illness”? Be prepared to explain your answer. 
 

«�]ZZ][� <q��<[G�Qjh�E][j]kgh���ZZk[Qv<jQ][h�<[G�0PI�±+]YQEI�+]qIg±�

➔� Case QUESTIONNAIRE 2 Jacobson IS DUE AT BEGINNING OF CLASS 
 

● Jacobson v. Massachusetts, 197 U.S. 11, 12 (1905) 

● In class we will view a video: 

o Frontline's��6<EEQ[I�7<gh� OR 

o <YYQ[O�jPI�/P]jh 

 
 

 
 
  

 

http://www.pbs.org/wgbh/frontline/film/vaccines/
http://www.pbs.org/wgbh/nova/body/vaccines-calling-shots.html


PH

https://learn.rochester.edu/bbcswebdav/pid-59883-dt-announcement-rid-2233736_1/xid-2233736_1
https://learn.rochester.edu/bbcswebdav/pid-59883-dt-announcement-rid-2233737_1/xid-2233737_1
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Reading focus questions: 
As you read Hobby Lobby, think about these questions 
1. What does the Religious Freedom Restoration Act prohibit? 
 2. What did the government regulations require? 
3. What did the companies argue about 4 of the contraceptives? 
4. What did the US Department of Health and Human Services try to argue? 
 5. The court held that the right to religious freedom was violated by the US regulations. What                 

were its 3 holdings? 
 6. There was a concurrence (Kennedy) and 2 dissents (Ginsburg; Breyer & Kagan). What were               

the main points of each? 
 

!IGQE<Y Z<Ydg<EjQEI� .IOkY<jQ][ ]N jPI ZIGQE<Y dg]NIhhQ][ jPg]kOP j]gj Y<q ¥�kIhj hdI<XIg� � � � � � � � � � � �
/dI[EI�/jkGqIYY��hf�¦�

● Gawande, Atul. Annals of Medicine, “When Doctors Make Mistakes,” The New Yorker,            
February 1, 1999. 
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https://learn.rochester.edu/bbcswebdav/pid-62065-dt-announcement-rid-1876089_1/xid-1876089_1
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/kgg]O<jI GIEQhQ][ Z<XQ[O Q[ PI<YjP E<gI ¥�kIhj �g� .QEP �IZZI¦ �[ jPI !<jjIg ]N �<gI[� � � � � � � � � � � � � � �
-kQ[Y<[��ÈÁ�"����ÂÁ��ÄÆÆ���ÃG�ÇÅÈ�¥ÂÊÈÇ¦��

● "Cruzan by Cruzan v. Director, Missouri Department of Health." �Oyez, 28 Nov. 2017,             
www.oyez.org/cases/1989/88-1503.  

�Gp<[EI��QgIEjQpIh��¥�kIhj��g��<pQG��<kNZ<[¦�����$!�7$.���1��¥�g<Nj��Gp��QgIEjQpI¦�

● Excellus, Advance Directive Booklet 
 

 


